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“What Barak created out of whole cloth was a degree of judicial power
undreamed of even by our most aggressive Supreme Court justices[...] A
court can forbid the government to appoint an official who had committed a
crime[...] orisotherwise ethically challenged and can order the dismissal of
acabinet minister because hefaces criminal proceedings; that in the name of
“human dignity’ acourt can compel the government to alleviate homel essness
and poverty; and that a court can countermand military orders, decide
‘whether to prevent the release of a terrorist within the framework of a
political ‘package deal’’, and direct the government to move the security
wall that keeps suicide bombers from entering Israel from the West Bank
[...] InBarak’ s conception of the separation of powers, thejudicial power is
unlimited”.8
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Richard A. Posner, Enlightened Despot, in THE NEw RepuBLIC (23 April 2007), available at 8
www.newrepublic.com/article/enlightened-despot
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“The judge is a partner in creating this system of law. The extent of this
partnership varies with the type of law being created. In creating common
law, the judge is a senior partner. In creating enacted law, the judge is a
junior partner. Nonetheless, he is a partner and not merely an agent who
carries out the orders of his principal. The second major task of thejudgeis
to protect the constitution and democracy. In my opinion, every branch of
government, including thejudiciary, must usethe power granted it to protect
the constitution and democracy. The judiciary and each of its judges must
safeguard both formal democracy, asexpressed in legidative supremacy, and
substantive democracy, as expressed in basic values and human rights”.%
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Aharon Barak, A Judge on Judging: The Role of a Supreme Court in a Democracy, 110 9
.HARv. L. Rev. 19, 26 (2002)
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“How does the judge determine the ‘weights' of the various fundamental
principles? Theanswer to thisquestion isdifficult. Legal science hasnot yet
developed a satisfactory ‘theory of values,” and it is questionable whether
such atheory could ever be developed. But it is certainly possibleto say that
afundamental principle enshrined in asuperior norm, such asaconstitution,
is of greater ‘weight’ than afundamental principle enshrined in an inferior
norm, such as a statute or common law” .48
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“The fundamental principles of the legal system constitute both agoal to :84 ‘ya,0w 49
which judges should aspire and a means through which they realize this goa. Indeed, in
addition to being a source of interpretive guidance, fundamental principles constitute a
.primary tool that | need to realize my role as ajudge”
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