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W. Landes & R.A. Posner "The Positive Economic Theory of Tort Law" S1 Ga L. Rev. 2

J. Brown "Toward an Economic :9n DT K2 Sy noowmd 1 aws (1981) 851

W. Swn® ,03 %7 717 77303 WwY Theory of Liability” 2 J. Leg. Stud. (1973) 323

Landes & R.A. Posner The Economic Structure of Tort Law (Cambridge, 1987) 58-62; S.

Shavell Economic Analysis of Accident Law (London, 1987); S. Shavell "Strict Liability

versus Negligence" 9 J. Leg. Stud. (1980) 1.

M. Grady "Proximate Cause and the Law of Negligence" Ja. L. Rev. (1984) ,5vn% 1y 3
: W7 YW A Hand w10 YW ann “anon”a nx win 1071 ,nwynY 363

"[T]he owner’s duty ... to provide against resulting injuries [that is, to adopt a certain

level of care — B.M.] is a function of three variables: (1) The probability [of harm] ...

(2) the gravity of the resulting injury ... [and] (3) the burden of adequate precautions ...

[LJiability depends upon whether B [the burden of a certain level of care] is less than L

[the losses] multiplied by P [the probability of harm]": United States v. Carroll Towing

Co. 159 F.2d 169, 173 (2d Cir. 1947).
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1. Finsinger "The Choice of Risky Technologies and Liability" 11 In¢’l. Rev. L. 781 Hand

& Econ. (1991) 11.

R.A. Posner Economic Analysis of Law (4th ed., 1992) 164-165: "... expected accident 4

costs and [safety] costs must be compared at the margin”.

1.F. Fleming The Law of :Fleming 1707 W IW’3 X1 1 ; Rest. of Torts 2d §291 17 §

Torts (Sydney, 8th ed., 1992) 116: "The gravity of the risk created by the defendant must,

be weighed against the utility of his conduct".
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"Instead ... of saying that the liability for negligence should be co-
extensive with the judgment of each individual, which would be as
variable as the length of the foot of each individual, we ought rather to
adhere to the rule which requires in all cases a regard to caution such
as a man of ordinary prudence would observe".
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"[N]egligence is conduct which falls below the standard established
by law for the protection of others against unreasonable risk of harm".
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Vaughan v. Menlove, [1837] 132 Eng. Rep. 490,493 8

Rest. of Torts 2d §282 9
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Rest. of Torts 2d §882C, comment a: "[T]he enactment of an automobile :PwnY X7
speed limit ... does not mean that the driver is free to proceed always at that speed”.
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73 apYY 145/80 R7Y :#nAPOANR RPHN AR APIPR 120 Mo 95 [RY 09K] ..
84/85 B”Y W 13 3 (PIPYY PV :109) 139,113 (1)1 17D ,wm 13 mRipn MRy
.154—148 ,141 (3)1 "B "N 13 ]”DW!U:"?
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;H.L.A. Hart The Concept of Law (Oxford, 1961) 129 181 ,nubwii 1py 7w mipna
G.P. Fletcher "The Right and the Reasonable” 98 Harv. L. Rev. 77 ™I¥] X1 {2 M3
DTN MR NYTRPY MIAPNDY MW R TWBRR NP0 NN wvvw) (1985) 949
.("7!9]:’?:11?.‘( myrnn @2 3nwa ,nrmn
sPon% Wy 12
Fleming, supra note 5, at p. 105 :"In order to ensure a high degree of individualization
in the handling of negligence cases, the law has adopted an abstract formula, that of the
‘reasonable man’, and has left to the jury ... the task of concretising and applying that
standard in individual cases”.
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"[The reasonable man is] ... a personification of a community ideal of
reasonable behavior, determined by the jury’s social judgment”.
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W.L. Prosser & W.P. Keeton On the Law of Torts (5th. ed., 1984) 175 13

AT 7Y 19R%) 137,113 (1)BY 77D 1TV 73 YWY 1TV 243/83 XYY 14

“Negligence is a departure from a standard :>Xp™ IR LIVYPLOM2 7007 ;M PIYIRT 15
of conduct demanded by the community ... . The standard ... must be an objective and
external one, rather than that of the individual judgment, good or bad, of the particular

individual™ Rest. of Torts 2d §283, comment c.
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"[Tlhe objective community ideal alone determines whether the
defendant’s conduct attained the point of proper balance between
self-interest and altruism. The individual’s moral notions and qualities,
like courage, self-control or willpower, are irrelevant”.
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"[TThe standard which the community demands [is not] that of the
individual judgment, good or bad, of the particular individual. ... The
actor [is required] to give to the respective interests concerned the
value which the law attaches to them ...[and] impartial consideration
to the harm likely to be done to the interests of the other".
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L.D. Sargentich "Complex Enforcement" (unpublished manuscript, march ,50n% X1 33
ATTNRI ,MPYING YR TP R ARTR 1272 nUIDUwi AY°api DIRIND ow ,1978) 11
"[TIn terms of discrete instances of conduct, leaving the practice aspect of the situation in
the background”.
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R.B. Stewart & C.R. Sunstein "Public Programs and Private Rights” 95 17 1y XY 34
“the public @M %y INoHR b oononn oanni JHarv. L. Rev. (1982) 1193
"[The regulation of an activity is a part of] a continuing process ,'d %31 ,values account”
o7pdN .of deciding what sort of a society we shall be — how risk averse [and so forth]"
"to help to define and realize social 1377 ,0DWNAN "N vy ,ana nyhann "7:,77: v
1. Vining :3%7 Yt AW .ibid at p. 1238 :IX1 .and economic norms [in the society]"
Legal Identity (1978) 28-29, 35-36; E. 1. Michelman "Political Markets and Community
Self-Determination: Competing Judicial Models of Local Government Legitimacy” 53
LL.J. (1977-1978) 145; L.L. Fuller "The Forms and Limits of Adjudication" 92 Harv. L.
Rev. (1978) 353: "Adjudication should be viewed as a form of social ordering, as a way
in which the relations of man to one another are governed and regulated”.
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12°071 MIXY MY MIXa DR YA apIEn P we % 0w prn
nPM3 P13 12 BITw 112°0% DIR Yv INDwnw 3w Yy nooian apTEan
S0 mpna R9n Do M¥DY NOPW DX X DR 03 ,*45W nbyina nyhany
*PTI2 PR 30T TWRD TIPAR MDY 7T M0M AYUAD L1I3°00 NWwanni
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MW D0 “TI0N PN AWV DPNPRN AMLRM L h1an v Y3023 R IR 35
nNTPYR MWIRRI” : 117,105 (7IwN 7Y 2RI UR) Yawn ,"?N'IW’: vownn S
PNy NWPIR DPUdWRT NOIWRT AN PRI PI2 MR 0NN T a% o v
TOW ANRD IR ,DUATNT DPUITIV0R YV DN ,IMIRY IWRR DMINT YD 0wInu
AN 2w o '7::,711’ TIRGT ANV ,MATINTT DI NhYe
Sfear — "wwn”3 37 1w 170% ,Nozick *1° ¥ nymann 797D 36
"Despite knowing that :933 P12 P73 572 21T PR D ,NRT DY W Nozick 37
they will be compensated if [border crossing] occurs, people may fear being humiliated,
shamed, disgraced, embarrased, and so on": R.Nozick Anarchy, State, and Utopia (1974)
70.
"The widespread fear makes a private occurrence and countenancing of these acts not 38
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merely a private matter between the injurer and the injured party”: Nozick, supra note

C. Fried An Anatomy of Values ;ibid at pp. 56-78 7% X1 711 T"ava 1% .37, at p. 67
(1970), ch. 9.

"Tort law is not simply a :”1pn» P87 Y0 TNIRN YW AX°RND DY ARKIND D3 T 39
necessary response to the impossibility of contract, but a genuine alternative to contract

as a device for allocating risk": Coleman, supra note 25, at p. 203.

Escola v. Coca Cola Bottling W81 .0°p130 031 %Y NIAINR nbvR owna ,YonY 95 40
Co., (1944) 436 150 P.2d.
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207 125V *D3 .77 3101 MY QY TTI™ATY NI PR T N130n3 oYX
P2V RIWPRT INPIWD DX 2072 M7 XD XKW MRNT Y von Ywb
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,20n%) T3N3 DNW DWIDY DINN 0w P NYYION ,pPEon mam
“(@1°20m DPR 1717 ,717203 LWVIBT IR YW NPMOH MANNAY oMYTIN 2pY
,N17¥103 1YY 2170 YW 15733 "2 up»aIk MIn® 0°03 By, 18R% PNWDRY
PR Y0 Mod YR Mon I NPt Yw Axpw L4Supwn Ton Y3 vynd

MPNYNT 737 PRI P Y bn°yan ok, mhoban mwnan Yw Tovh noven by nmprab 41
“PPUII 1T APV AYNINT M3 DY 93 7 1R, MnRA 107 1 0Pwp TIKY 1:'7:
L Englard The Philosophy of Tort Law (Dartmouth, 1993) ;421 (3”3wn) 35 wown
32-35.
"[An uncertainty that arises from] 1377 ,”n*2°U27 MIRTY °R”~3 NRT A7 Latin ‘510 42
political or ethical disagreement over values and priorities”: H.A. Latin "The Feasibility of
Occupational Health Standards: An Essay on Legal Decisionmaking under Uncertainty"
78 Northw. L. Rev. (1983) 583.
PITAT YINR UIPYY DOBIOT AR MY PRI T Y amb b o 0vTenx oMpnnb 43
D.N. Dewees "Sulfur Dioxide Emissions: The Historical Inefficiency ,50n% ,3%7 o'mx
of Tort Law" (manuscript, August 1995); D. Dewees & M. Trebilcock "The Efficacy of the
Tort System and Its Alternatives: A Review of Empirical Evidence" 30 O.H.L.J. (1992)
57.
(1)v* 77D 2" '3 W3 15/64 177 131 568 (4)N* 77D , W2 '3 147" 196/64 B"ya ,bwnb 12 44
o°DI¥ 1°7 MR '{13’077 o2 ,D°NW OUWIR KW N1y Yy ooannb vownt A 0 ,309
TAW PYYOR AYTTM DTN P07 °D BY Nyap) NPD¥N *3 ¥apl .AnMon mbyryon
T RPN IRDT PRI NPDRE Y Awnanb 0™M277 AMOW IR LD DR LUDIWN

P aTwn
G. Calabresi & D.A. ,5wnY X7 nYPN¥N myown Yo 1 v W Pyn mannb 45
Melamed "Property Rules, Liability Rules, and Inalienability: One View of the cathedral"
85 Harv. L. Rev. (1972) 1089, 1124; E.I. Michelman "Pollution as a Tort: A Non-Accidental
Perspective on Calabresi’s Costs” 80 Y.L.J. (1971) 647, 682.
D. Kennedy "Cost-Benefit Analysis of Entitlement Problems: A Critique" 33 Stan. X7 46
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1. Gilead "Tort Law and 181 ,0»w77w 02713 Y¥ nv2°%w1 nrarn mensn mvswn

Sw nnwa XM Internalization: The Problem of the Coasian Gap" (Manuscript, 1996)
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L.H. Tribe "Constitutional Calculus: Equal Justice ,5wnY 3871, 70971 YW *30wd

or Economic Efficiency?" 98 Harv. L. Rev. (1985) 592, 595-596; R.W. Wright "The

Standards of Care in Negligence Law" Philosophical Foundations of Tort Law (Oxford,

D.G. Owen ed., 1995) 249, 274-275; M.D. Green "Negligence = Economic Efficiency:

Doubts” 57 Tex. L. Rev. (1997) 1605.

R.C. Ellickson "Bringing Culture and Human Frailty to Rational Actors: A Critique of 49

Classical Law and Economics" 65 Chi-Kent L. Rev. (1989) 23, 48.
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"[L]aw and Economics [should] start with the working assumption that
most persons are to some degree acculturated to be self-constrained
by idealistic notions about the good society and the good self. This
assumption could assist analysis of human behavior in all contexts".
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: Coleman, supra note 25, at p. 358 11 50
"Informal conventions typically arise within communities of individuals as ways of giving
local expression and content to the prohibition against unreasonable risk taking. These
conventions govern the behavior of local communities; members of the communities
develop expectations regarding their own behavior. ... It is failure to comply with them
that typically grounds duties in corrective justice".
M. Saltman The Demise of the Reasonable Man (1991) 151: "Today’s XY naWw nw s 51
reasonable man ... is a concept circumscribed by legal logic and political considerations.
...[R]easonableness becomes merely a reflection of the attitudes of the person making a
decision".
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"Perception of risk is the correlation of past experience with the specific
facts in a situation, which depends to a large extent on knowledge
as the basis for judging the harmful potentialities of contemplated
conduct".
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"[Tlhe search for what a ‘reasonable man’ would do in uncertainty is
not a factual question but a value judgment"62,
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"make use of his senses to become aware of his surroundings, WX DIR 7DI¥ 7°7 M
ibid, at ;37 12 ;and of any danger involved in them™: Rest. of Torts 2d §289, comment e
§290: "The actor is required to know everything with respect to the risk of harm which is
a matter of common knowledge in the community in which his conduct occurs”.
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Latin "Activity Levels, Due Care, and Selective Realism in Economic Analysis of Tort
Law" 39 Rutg. L. Rev. (1987) 487.
M.J. Rizzo "Uncertainty, Subjectivfty, and the Economic Analysis of Law" Time, 61
Uncertainty, and Disequilibrium (M. Z. Rizzo ed., 1979) 71, 87.
G.L.S. Shackle Decision, Order and Time (1961), 56; Rizzo, supra note N7 1"I¥2 X1 19 62
54; PH. Rubin "Predictability and the Economic Approach to Law: A comment on Rizzo"
9 J. Leg.Stud. (1980) 319.
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“"Some persons are by nature unduly timorous and imagine every path
beset with lions; others, of more robust temperament, fail to foresee or
nonchalantly disregard even the most obvious dangers. The reasonable
man is presumed to be free both from over-apprehension and from
over-confidence".
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B. A. Liang "Medical Malpractice: Do Physicians have Knowledge of Legal 717 77132 X1
Standards and Assess Cases as Juries Do?" (Discussion Paper No. 154, Harvard Law
DITINGT DY Ny*ap 1772 ,School Program in Law and Economics, 1995), notes 7-9
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"The standard [of due care] ... is that of the reasonably careful person ... rather than that
of the average man in the community": supra note 5, at §289, comment i.
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