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“Underwriting is the process by which financial intermediaries and insti-
tutions, in return for a commission, commit themselves at the time of the
announcement of the offer to take up shares in an issue in the event that
it is under-subscribed.
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“Any person who has purchased from an issuer with a view to, or offers or sells
for an issuer in connection with, the distribution of any security, or
participates or has a direct or indirect participation in any such undertaking...
but such term shall not include a person whose interest is limited to a

commission from an underwriter or dealer...”
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“There is a whole range of possible regulatory means to ensure that conflicts
of interest do not lead to abuse... The most extreme regulatory response —
outright prohibition of certain activities... must be capable of justification
on the grounds that the cost of foregoing the conflict... does not outweigh
the benefits of the protection offered... With the growth of integrated firms,
offering a full range of financial services, efficiencies can be achieved but the
attendant conflicts of interest must be regulated to prevent or lessen the

possibility of abuse.™
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“Underwriters have always interpreted the statute — as well as the concept of
due diligence — to embody a public policy calling for mandatory rather
than discretionary investigation... The argument that the banker’s reasonable
investigation is only diligent enough to entitle him to the statutory defense
against a lawsuit is not supported by established practice. The investment
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banker has made the 1933 Act a very effective method of self-regulation™.
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“By associating himself with a proposed offering an underwriter impliedly
represents that he made such an investigation in accordance with professional
standards... The Commission has previously suggested that the NASD formu-
late and establish standards relating to conduct by its members of a due
diligence investigation. The Commission is reaffirming this suggestion...””.
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