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The European Court of Human Rights, case no. 5/1992/350/423-424 McBride v. the 54
United Kingdom, para. 32 (Nov. 14 1989): “Decisions to authorize the detention of
terrorist suspects for periods beyond 48 hours may be, and often are, taken on the basis
of information, the nature and source of which could not be revealed to a suspect or his
legal adviser without serious risk to individuals assisting the police or the prospect of
further valuable intelligence being lost. Any new procedure which avoided those
dangers by allowing the court to make a decision on information not presented to the
detainee or his legal adviser would represent a radical departure from the principles
which govern judicial proceedings in this country and could seriously affect public trust
.and confidence in the independence of the judiciary”
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Congress enacted the Enemy Alien Act, which remains on the books to
this day and authorizes the President during wartime to detain, deport, or
otherwise restrict the liberties of any citizen over 14 years of age of a
country with which we are at war, without any individualized showing of
disloyalty, criminal conduct, or even suspicion. In World War Il, the
government extended that logic to intern 110,000 persons of Japanese
ancestry, about two-thirds of whom were U.S. citizens. Similarly, while
we think of the McCarthy era as beginning in the 1940s, it was in fact
preceded by several decades of targeting immigrants for their purportedly
subversive political associations using immigration law” 63,
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“It may well be Israel, not the United States, that provides the best hope
for building a jurisprudence that can protect civil liberties against the
demands of national security. For it is Israel that has been facing such
threats to its security [...] and seems destined to continue facing such
threats in the foreseeable future. The struggle to establish civil liberties

.David Cole, Enemy Aliens, 54 STAN. L. Rev. 953, 959 (2002)
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against the backdrop of these security threats, while difficult, promises to
build bulwarks of liberty that can endure the fears and frenzy of sudden
danger — bulwarks to help guarantee that a nation fighting for its survival
does not sacrifice those national values that make the fight worthwhile
[...] The nations of the world, faced with sudden threats to their own
security, will look to Israel’s experience in handling its continuing
security crises, and may well find in that experience the expertise to reject
the security claims that Israel has exposed as baseless and the courage to
preserve the civil liberties that Israel has preserved without detriment to
its security” 64,
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William J. Brennan, The American Experience: Free Speech and National Security, in 64
.16 FREE SPEECH AND NATIONAL SECURITY 10, 18-19 (Shimon Shetreet ed., 1991)
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