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is strategic behaviour whereby an undertaking deliberately incurs losses in order to
.eliminate a competitor so as to be able to charge excessive price in the future”
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“Any abuse by one or more undertakings of a dominant position within
the common market [...] shall be prohibited as incompatible with the
common market so far as it affects trade between Member States. Such
abuse may, in particular, consist in:

(a) directly or indirectly imposing unfair purchase or selling prices or

other unfair trading conditions””.
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“Every person who shall monopolize, or attempt to monopolize, or
combine or conspire with any other person or persons, to monopolize
any part of the trade or commerce among the several States, or with
foreign nations, shall be deemed guilty of a felony”.
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“The main factor :330 *2¥3 ,2 0”7 ¥ ,Dabbah X7 .50%"2 21p7 pw pYn nam
used to establish dominance is the market share of the undertaking concerned [...] Indeed,
a brief look at the decisional practice of the Commission and its statements shows that
the possibility of finding dominance in the case of firms possessing significantly lower
.market shares than 50 percent suggests it is a rarity”
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United States v. Aluminum Company of "7 pob2 Learned Hand v Yw ny»ap w1 11
America, 148 F.2d 416 (2nd Cir. 1945): “In such cases a strong argument can be made
that, although, the result may expose the public to the evils of monopoly, the Act does not
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“Notwithstanding a century of litigation, the scope and meaning of
exclusionary conduct under the Sherman Act remain poorly defined.
No generalized formulation of unilateral or multilateral exclusionary
conduct enjoys anything approaching universal acceptance” !,
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“There is a highly competitive market for predatory pricing theories.
Scholars have produced a blizzard of rules defining unlawful predatory
practices. Some of the rules depend on the relationship between price
and cost, some on the relationship between price and time, some on the
relationship between quantity sold and time. One approach eschews
rules altogether and suggests that courts examine the totality of the
circumstances. The proponents of cost-based tests do not agree among
themselves. Should the rule depend on marginal, average variable, or
average total cost? What is the role of intent, and intent to do what?" 12,
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mean to condemn the resultant of those very forces which it is its prime object to foster:
finis opus coronat. The successful competitor, having been urged to compete, must not be
.turned upon when he wins”
-Herbert Hovenkampt, Exclusion and the Sherman Act, 72 U. Cur. L. Rev. 147 (2005) 12
Frank H. Easterbrook, Predatory Strategies and Counterstrategies, 48 U. CuL L. REv. 263 13
L(1981)
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.ROBERT H. BORK, THE ANTITRUST PARADOX: A PoLICY AT WAR WrTH ITSELF 144-152 (1993) 14
John S. McGee, Predatory Price Cutting: The Standard Oil (N.J.) Case, 1 J.L. & Econ. 15
JKlein™1 Granitz 8°323%377 1°¥77 ,McGee 2w W1 Yy np»Ina av3 137, 168 (1958)
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“It seems unwise, therefore, to construct rules about a phenomenon
that probably does not exist or which, should it exist in very rare cases,
the courts would have grave difficulty distinguishing from competitive
price behavior. It is almost certain that attempts to apply such rules
would do much more harm than good” €.
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-Riciiarp A. PosNER, ANTITRUST Law: AN EcoNomic PerspecTIvE 184—186 (1976) 17

“Pricing at a level calculated to exclude from the market an equally or more efficient 18
.188 ‘Y2 ,0W .competitor”

Gregory J. Werden, The “No Economic Sense” Test for Exclusionary Conduct, 31 J. Core. 19
.L. 293 (2006)
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Phillip Areeda & Donald F. Turner, Predatory Pricing and Related Practices under Section 21
.2 of the Sherman Act, 88 Harv. L. Rev. 697 (1975)

Richard O. Zerbe & Donald S. Cooper, An Empirical and Theoretical Comparison of 22
Alternative Predation Rules, 61 Tex. L. Rev. 655 (1982); William J. Baumol, Predarion
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Universal Standards, in INTERNATIONAL ANTITRUST Law & PoLicy 433 (Barry Hawk ed.,
.2007)
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investment to be rational, the conspirators must have a reasonable
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“Before this matter, the courts had been raising the standards of proof
required to establish predatory pricing; the Liggett case raised the
standards yet higher. Documentary evidence of an intention to engage
in predatory behavior, even coupled with clear evidence of below-cost
pricing, will not sustain a predation claim. A plaintiff must offer a
simple explanation regarding how an alleged predator might expect to

benefit from his behavior” 3.
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“[I]t would not be appropriate in the circumstances of this case, to
require in addition proof that Tetra Pak had a realistic chance of
recouping its losses. It must be possible to penalize predatory pricing
whenever there is a risk that competitors will be eliminated. The Court
of First Instance found [...] that there was such risk in this case”.
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.Case C-333/94P Tetra Pak v. Commission, 1996 E.C.R. -5951 (ECJ), para. 34-44 44
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“The fidelity rebate, unlike quantity rebates exclusively linked with
the volume of purchases from the producer concerned, is designed
through the grant of a financial advantage to prevent customers from
obtaining their supplies from competing producers. Furthermore the
effect of fidelity rebates is to apply dissimilar conditions to equivalent
transactions with other trading parties”*”.
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Case 322/81 Nederlandsche Banden Industrie Michelin NV v. Commission, 1983 E.C.R. 45
.3461 (ECH)
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.Case 85/76 Hoffmann-La Roche & Co. AG v. Commission, 1979 E.C.R. 461 (EC]) 47

“The authorization granted for an unlimited period to liner conferences to cooperate in fixing 48
rates for maritime transport is exceptional in light of the relevant regulations and competition
policy”, Joined Cases C-395 & 396/96P, Compagnie Maritime Belge Transports SA et al
70D YR 4056/86 Mpn .v. Commission 2000 E.CR. I-1356 (ECJ) para. 29-45, 115
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“Where a liner conference in a dominant position selectively cuts its
prices in order deliberately to match those of a competitor, it derives
a dual benefit. First it eliminates the principal, and possibly the only
means of competition open to the competing undertaking. Second, it
can continue to require its users to pay higher prices for the services
which are not threatened by competition [...] The appellants have ,
moreover never seriously disputed, and indeed admitted in the hearing,
that the purpose of the conduct complained of was to eliminate G&C
from the market”*.
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“The questions therefore to be determined are whether the difference
between the costs actually incurred and the price actually charged is
excessive, and, if the answer to this question is in the affirmative,

.117 '0D ,48 ©"n 3> ,Compagnie Maritime v. Commission 11y 49
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“The mere possession of monopoly power, and the concomitant
charging of monopoly prices, is not only not unlawful, it is an
important element of the free market system. The opportunity to
charge monopoly prices — at least for a short period — is what
attracts ‘business acumen’ in the first place; it induces risk taking that
produces innovation and economic growth. To safeguard the incentive
to innovate, the possession of monopoly power will not be found
unlawful unless it is accompanied by an element of anticompetitive

conduct” 2.
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Verizon Communications Inc. v. Law offices of Curtis V. Trinco LLP, 540 U.S. 398, 407 52
.(2004)
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