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Model Rules of Professional Conduct: Preamble & Scope, sec. 9: “In the nature of law 11
practice, however, conflicting responsibilities are encountered. Virtualy all difficult ethical
problems arise from conflict between a lawyer's responsibilities to clients, to the legal
system and to the lawyer's own interest in remaining an ethical person while earning a
satisfactory living [...] Such issues must be resolved through the exercise of sensitive
professional and moral judgment guided by the basi ¢ principlesunderlying the Rules. These
principles include the lawyer's obligation zealously to protect and pursue a client's
legitimate interests, within the bounds of the law, while maintaining a professional,
courteous and civil attitude toward all personsinvolved in the legal system”, available at
http://mww.americanbar.org/groups/professiona _responsibility/publications/model_rules
.of_professional_conduct/model_rules_of _professional_conduct_preamble_scope.html
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“A lawyer shall not counsel aclient to engage, or assist a client, in conduct
that the lawyer knowsis criminal or fraudulent, but alawyer may discussthe
legal consequences of any proposed course of conduct with aclient and may
counsel or assist aclient to make agood faith effort to determinethe validity,
scope, meaning or application of the law”.
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“The ABA Model Rulesof Professional Conduct were adopted by nx1 o553 x1ana,av 12
the ABA House of Delegates in 1983. They serve as models for the ethics rules of most
States”
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“Rule 1.6 Confidentiality of Information (&) A lawyer shall not revea informationrelating 22
to the representation of a client unlessthe client gives informed consent, the disclosureis
impliedly authorized in order to carry out the representation or the disclosure is permitted
by paragraph (b). (b) A lawyer may reveal information relating to the representation of a
client to the extent the lawyer reasonably believes necessary: (1) to prevent reasonably
certain death or substantial bodily harm; (2) to prevent the client from committing acrime
or fraud that is reasonably certain to result in substantial injury to the financial interests or
property of another and in furtherance of which the client has used or isusing the lawyer’s
services; (3) to prevent, mitigate or rectify substantial injury to the financial interests or
property of another that is reasonably certain to result or has resulted from the client’s
commission of a crime or fraud in furtherance of which the client has used the lawyer's
.services’
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Criminal, Fraudulent and Prohibited Transactions

[9] Paragraph (d) prohibitsalawyer from knowingly counseling or assisting
a client to commit a crime or fraud. This prohibition, however, does not
preclude the lawyer from giving an honest opinion about the actual
consequences that appear likely to result from a client's conduct. Nor does
the fact that a client uses advice in a course of action that is criminal or
fraudulent of itself make a lawyer a party to the course of action. Thereisa
critical distinction between presenting an analysis of legal aspects of
questionable conduct and recommending the means by which a crime or
fraud might be committed with impunity.

[10] When theclient’ s course of action has already begun and is continuing,
the lawyer's responsibility is especially delicate. The lawyer is required to
avoid assisting the client, for example, by drafting or delivering documents
that the lawyer knows are fraudulent or by suggesting how the wrongdoing
might be concealed. A lawyer may not continue assisting aclient in conduct
that the lawyer originally supposed was |egally proper but then discoversis
crimina or fraudulent. The lawyer must, therefore, withdraw from the
representation of the client in the matter [...] In some cases, withdrawal
aonemight beinsufficient. It may be necessary for thelawyer to givenotice
of the fact of withdrawal and to disaffirm any opinion, document,
affirmation or the like.

[12] Paragraph (d) applies whether or not the defrauded party is a party to

the transaction. Hence, a lawyer must not participate in a transaction to
effectuate criminal or fraudulent avoidance of tax liability [...] The last
clause of paragraph (d) recognizes that determining the validity or
interpretation of a statute or regulation may require a course of action
involving disobedience of the statute or regulation or of the interpretation
placed upon it by governmental authorities.
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[13] If alawyer comes to know or reasonably should know that a client
expects assistance not permitted by the Rules of Professional Conduct or
other law or if the lawyer intends to act contrary to the client'sinstructions,
the lawyer must consult with the client regarding the limitations on the
lawyer's conduct.
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“Therevolt against formalism in legal thought has carried the day in nearly
every legal field other than that of lawyering itself. Nearly everywhere else

WiLLIAM H. SIMON, THE PRACTICE OF JUSTICE: A THEORY OF LAWYERS' ETHICS (1998) 63
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modern jurisprudence teaches that the hallmark of legal judgment is
complexity: its commitment to vindicating general principles while taking
account of factual particularity. In this view, legal judgment is
characteristically contextual. Alone, the modern jurisprudence of
professional responsibility presupposes or prescribes categorical judgment.
Thereis nojustification for this difference”.
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