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«Bryan case WX K13 N $1°79) United States v. Bryan, 58 F.3d 933 (4th Cir. 1995) 13
{O’Hagan case " {XMR NW9 119712 United States v. 0’Hagan, 92 E.3d 612 (8th Cir. 1996) 14
0°38 w°KR” 7741 (Securities Exchange Act, 1934) 1934 s Mm% o pm’? 16(a) y0 15
“Every person who is directly or indirectly the beneficial owner of more than 10 ;72 ~77an3
per centum of any class of any equity security (other than an exempted security) which is
Tegistered pursuant to this title, or who is a director or an officer of the issuer of such security”

United States v. O’Hagan, 117 S.Ct. 2199 (1997) 16

TRPT 1210 PR VPR Q1PN XP°w 0727 MEIRI TRIRY NS0 7ano3 {3TR nwao2 1vmby 17
2% MIRT RO DI IPTIRD DWW MOPING DRI Mo L)
M.A. Acoba “Insider Trading Jurisprudence After U. S. v. O’Hagan: a Restatement (Second)
of Torts § 551(2) Perspective” 84 Cornell L. Rev. (1999) 1356; J.J. Urgese “United States v.
O’Hagan: Rule 10b-5, the ‘Judicial Oak Which Has Grown From Little More Than a
Legislative Acorn’, and the Antifraud Legislation of the Securities and Exchange Act of
1934” 31 Akron L. Rev. (1998) 431; D.M. Nagy "Reframing the Misappropriation Theory of
My Insider Trading Liability: A Post - O'Hagan Suggestion” 59 Ohio St. L.J. (1998) 1223
X7 IR RO wwewn nIRD Do amweb nraanEn
D.M. Brodsky & D.J. Kramer “A Critique of the Misappropriation Theory of Insider Trading”
20 Cardozo L. Rev. (1998) 41; J.E. Kerr & T.S. Sweeney “Look Who’s Talking: Defining the
Scope of the Misappropriation Theory After United States v. O‘Hagan” 51 Okia. L. Rev.
(1998) 53; K.D. Krawiec “Fiduciaries, Misappropriators and the Murky Outlines of the Den
of Thieves: A Conceptual Continuum for Analyzing United States v. O’Hagan” 33 Tulsa L.J.
(1997) 163; J.R.W. Painter, K.D. Krawiec & C.A. Williams “Don’t Ask, Just Tell: Insider
Trading After United States v. O‘Hagan” 84 Va. L. Rev. (1998) 153; B.S. Schultz “Fegining
Fidelty to Section 10(B): Insider Trading Liability After United States v. O’Hagan” 66 U.
Cin. L. Rev. (1998) 1411; J.D. Stephen “United States v. O’Hagan: The Misappropriation
Theory Under Section 10(b) and Rule 10b-5 - Can the Judicial Oak Grow Any Higher?” 102
«Dick. L. Rev. (1998) 277

376



17207 0N DR YT DY 0719 YRR v

N 17 NoXY

1Y IRT RPT 21205 NIRD DR MUP vawnT *N2 YT MpPopa TpRnR 1 T
IR N0 D0 M3WR DY IRRY IIRNIY AYan T9XR bOwn *ha Yw anpiona
020INDI 07737 v NPITART NN wRRT 0%pwS ,MINR 0°01° NDIYRa N1
2y N1 ARXINDY 0700 MDY Y APNR Muswnn AR ny*apa Yipte an
7727 ONT 70 LRIER LXO0 1T D00 .0°10 YRR v yaua cwawnn Shon
117277 5w 7PRIDPwR [ W AN N2°07 11,10 OXY ,NRP 19K ANIOY MR

Binl

™7 naon

ST MIZING SRR °53 ,0°30 YN wmwn MO°R NIANSNTI 11X 1172 BP0
MR MP123 199 ,0°10 YR VIRD TNDN2 N0 PR NT1N-MZIN SRR
PR mapnn PP ST TR RN N2 0T DY OUTX W WP 1R ,mNen
M PID .0°1D YT DWURR MO W nPuawn-h w0 i MNNBRT2 11X ‘2 Pl
7" MEIR S 1105y vOYHT NP2 A1Y Y ,MNEYRrs NITIYR VDN By yan
DUYPPRRR M DY MXTI MPAT, 1PN 52 7P>110 ) ORI TP 12150 NP IR
X P92 .PEYEB0 NPOYY OYTTR 12 BX 0N NYB7 ST TPt W Ml pwa
MR *on* N80 Yw 0vaxn By 03 PI°w 75,7207 NIRINR2 MOURT 773 NAnTIa PR
NP7 MBIRD MR T3 N7 °0 2% 005 ©° TR 1P 1720 yTRa wanenn 7
nm X5 PIBK N2 NUDT XIT MORT S 131907 TI0°0 RN XD R, NP0 X0
nyow moam2 X7 7AW LT M1 Pw2 2ypeni M3 12 obhs mran
1°2 X°77 TIBKT P0M° NUARWS O3 YW DX TOXRY NP2 NIZTING WOYHT N2 023N
0773 13 X7 [IART P00 N5 0P 2302 PO XY,y TR PR 1725 YR wunwn’
12 ovom2 ,'8poym X 72 70 1% opon bhan 12 oona Swnd 70 Py
2% Ry 12 ooona 29331 ax 12 ovon 2 ,!%ma Sawnn TuReoon b nbown
Aamw X112 P oIMY TR 1A Ty 12 orona 2lpoym ki 12 v9obs vy

W.M. Hall “Insider Trading :1X7 *1X7 X771 @100 n»7IRN D10 5 907 Mapm mprab
Liability: Are We Ready to Leave the Misappropriation Theory Quagmire?” 44 Kan. L. Rev.
(1996) 867; M.P. Kenny & T.D. Thebaut “Misguided Statutory Construction to Cover the
Corporate Universe: The Misappropriation Theory of Section 10(b)” 59 Alb. L. Rev. (1995)
139; S.P. Leuba “The Fourth Circuit Breaks Ranks in United States v. Bryan: Finally, a
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»Chestman case, supra note 8 23
80 DPIEAM 17 P99 XY 24
ASwitzer case W ¥MY YR 11779 SEC v. Switzer, 590 F. Supp. 756 (W.D. Okla. 1984) 25
WO X 17 YR URNTnT T PIYaR 01w 11850 mwnni Yon ngpna 11w 98NP nvhe 26
IR PUIYR 1B NBWIT T PID 00X XD AN 232 Oy 7wsY oanb 0oone 5315 1 Rbw
S M 03T Pt a9V o NeeRT B Tpen DR bawnt v be
7w Oneba ]1"‘[5) Q27PN Q°F0IL 01772 ANTPT NIRYERT 5w novan® 1NoNN 3R 71 w21 27
JTPPR IR 23 - OIRT PR DY DowaRb
DIVR XWIT P 12T ,50n7 N OITMYIN BY 000w Sv MnTp Moen nyawn 1y 28
ATDINR N3N VR Sw oPwn NOPYN” 1600 ,477 (2)32 172 0300 W ‘2 »5w 58/68 37323
20737 O% DnRn AR 191, PR 8w Ty AR Ty
WP RPNT,N77277NIZIR2 12D 727 NIPPTRI MOPRT DR MDD 1K 0D AR ,02797 MTan N 29
Council Directive 89/ >217°%71 Ti°Ra pPpPn /2Und X1 oMy P%PN2 NOXRIT IR 1T
Law of May 17, 1991, No. 157, Gazzetta Ufficiale della Repubblica Italiana :1°%%°K2 ;592
Criminal Justice Act :1°233%2 ;[{Gazz. Uff.] (May 20, 1991, No. 116), 77 Lex Part I, at 1241
Securities Trading Act (Gesetz uber den Wertpapierhandel/ :71°3n732 of 1993
s Wertpapierhandelsgesetz - WpHG (9 September 1998, Federal Law Gazette I p. 2708)
Zhonghua Renmin Gongheguo Zhengquanfa {Security Law of the People’s 103 19°0%
Republic of China] (Dec. 29, 1998)
23 NY2P 7P 30
“It shall be unlawful for any person, directly or indirectly, by the use of any
means or instrumentality of interstate commerce, or of the mails or of any facility
of any national securities exchange, (a) To employ any device, scheme, or artifice
to defraud, (b) To make any untrue statement of a material fact or to omit to state
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amaterial fact necessary in order to make the statements made, in the light of the
circumstances under which they were made, not misleading, or (¢) To engage in
any act, practice, or course of business which operates or would operate as a
fraud or deceit upon any person, in connection with the purchase or sale of any
security”
93 y2Ip YO 31
“It shall be unlawful for any person, directly or indirectly, by the use of any
means or instrumentality of interstate commerce or of the mails, or of any facility
of any national securities exchange- . . . (b) To use or employ, in connection with
the purchase or sale of any security registered on a national securities exchange
or any security not so registered, any manipulative or deceptive device or
contrivance in contravention of such rules and regulations as the Commission
may prescribe as necessary or appropriate in the public interest or for the
.protection of investors”
11X 10(b) Y0 Y@ e npPpin PMOURR Prayn 1T 32
S. Thel “The Original Conception of Section 10(b) of the Securities Exchange Act” 42 Stan. L.
Rev. (1990) 385; S. Thel “Regulation of Manipulation Under Section 10(b): Security Prices
and the Text of the Securities Exchange Act of 1934” Colum. Bus. L. Rev. (1988) 359
Thel(1990), Ibid;Thel(1998), Ibid 33
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“[T1he existence of a relationship giving access, directly or indirectly,
to information intended to be available only for a corporate purpose
and not for the personal benefit of anyone”’.

nwID :197%) In re Cady, Roberts & Co., 40 S.E.C. 907, 909-912 (1961) $187 7w=8i MT2w5 34
F.A. Daum & H.W. Philips “The 3181 11 15212 *T10° 177 ((Cady Roberts case X 001311 *IXP
Implications of Cady, Roberts” /7 Bus. Law. (1962) 939; D.C. Langevoort “Rereading Cady,
Roberts: The Ideology and Practice of Insider Trading Regulation™ 99 Colum. L. Rev. (1999)
1319
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«Cady Roberts case, supra note 34, at p. 912 37
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Jbid, ibid 38

$121%) SEC v. Texas Gulf Sulphur, 401 F.2d 833, 843-847 (2d Cir. 1968) : %1 mpui mmaw® 39
KT PR3 11777 j(Texas Gulf case X AP DOPY NwD
A. Fleischer “Securities Trading and Corporate Information Practices: The Implications of
the Texas Gulf Sulphur Proceeding” 51 Va. L. Rev. (1965) 1271; D.S. Ruder “Texas Gulf
Sulphur - The Second Round: Privity and State of Mind in Rule 10b-5 Purchase and Sale
Cases” 63 Nw. U.L. Rev. (1968) 423; D.S. Ruder “Corporate Disclosures Required By The
Federal Securities Laws: The Codification 872 Implications of Texas Gulf Sulphur” 61 Nw.
JU.L. Rev. (1967) 872
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“Rule 10b-5 is based in policy on the justifiable expectation of the
securities marketplace that all investors trading on impersonal

exchanges have relatively equal access to material information™*!,

10 93 By mon Anonn yara? W ML 12107 50 vawnT N2 POD N TYPAY ORNTA
IR IO °39 5Y YR Moy Sw 23nb yopaw 1w naaa

“[Alnyone... trading for his own account... [who] has access, directly
or indirectly, to information intended to be available only for a

corporate purpose”42.

oW MR ~ PR 07197 17 °P0R 22 NPPRTIIT AV IR YOITY NPV
971 9850 7913 DOPY NPID2 PEWRN N MPNIT 1PY 0 ~ 1990 5211 oopm
M0 ,B°YPTRR MV DX DIV TAY XD DB YIRP N9 Y M Men
,2¥TRT M3 MPIDT w2 073D YR DwRNTnT Y yTR NN v 23na
NR Y°37% R (Access Theory) ¥ 107 w57 N913°2 1PN@N 701,707 P12 101X
172 TR °0n° NPRY L0%18 YTRI DTRNTRT TA Y0P NN 971 DX ewni N7
1Ty POy Bw cawn 783 om0 12 ntana yan Cbya nmanm nrana ovamon
;2 MOPKR N7 13197 TI0°5 1IUNT 0N N3°07 1T TPIN2 ATHY KP %187 YT
PPMYRTN 79237 00 INRDNT 0T N1 APIRYR NwDa AN IMIRG X2
M3 *Ppven 27107 P MDY RIPwa Apmaw 1N L MORT NYPID TMInna
0PN O°Ypwn 172 (1850 5713 bopL NTID) 11 (V2T YINP NYD)

Oabaxre e 3
NPIRT 221 05T YINY'E DY 10 (X
0N NODTI2 IRANT 01DT N2 ,0I9T N2 0992 O°YaTT MY TV 799RYE 1I0IM

$IXT ¥R TR Mon e pY Min°aY ;Texas Gulf case, supra note 39, at p. 848 41
V. Brudney “Insiders, Outsiders, and Informational Advantages Under Federal Securities
Laws” 93 Harv. L. Rev. (1979) 322; G. Bunch “Chiarella: The Need For Equal Access Under
10(b)” 17 San Diego L. Rev. (1980) 725;R.S. Kidd “Insider Trading: The Misappropriation
Theory Versus an ‘Access to Information’ Perspective” 18 Del. J. Corp. L. (1993) 101; J.P.
Kostritsky “Rationalizing Liability and Nondisclosure Under 10b-5: Equal Access to
Information and United States v. Chiarella” Wis. L. Rev. (1980) 162; J. Seligman “The
Reformulation of Federal Securities Law Concerning Nonpublic Information” 73 Geo. L.J.
.(1985) 1083

Jexas Gulf case, Ibid, ibid 42
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A.G. Anderson “Fraud, Fiduciaries, and Insider Trading” 10 Hofstra L. Rev. (1982) 341;
D.M. Branson “Discourse on the Supreme Court’s Approach to SEC Rule 10b-5 and Insider
Trading” 30 Emory L.J. (1981) 263;S. Deutsch “Chiarella v. United States: A Study in Legal
Style” 58 Tex. L. Rev. (1980) 1291; M. Galeno “Drawing the Line on Insiders and Outsiders
for Rule 10b-5: Chiarella v. United States” Harv. J.L. & Pub. Pol’y (1981) 203;
Kostritsky, supra note 41; D.C. Langevoort “Words from on High About Rule 10b-S:
Chiarella’s History, Central Bank’s Future” 20 Del. J. Corp. L. (1995) 865; D.C. Langevoort
“Insider Trading and the Fiduciary Principle: A Post - Chiarella Restatement” 70 Calif. L.
Rev. (1982) 1; PE. Stern “Chiarella v. United States: The Supreme Court’s Common Law
Catch to Market Insider Liability Under 10b-5" 14 J. Marshall L. Rev. (1981) 847; R.P.
Wauller “Insider Trading: Circumventing the Restrictive Contours of the Chiarella and Dirks
Decisions” 1985 U. [ll. L. Rev. (1985) 503

.Chiarella case, supra note 8, at p. 1363 44
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-Maio case, supra note 10, at p. 628, n.3; Materia case, supra note 8, at p. 199 1181 71 Twpn2
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«Chiarella case, supra note 8, at p. 225 47
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Insider Trading Sanction Act of 1984 P71 10 NP°PR NWIBR2 IN°7 "2 A" 1207MEaxR2
Jnsider Trading and Securities Fraud Enforcement Act of 1988 (“ITSFEA™)
WIP 13 .97 (Y0 Ty Pw 03pY 0°1D YRR TANDRY 07T 1OV YU ToRn TIY 1WIP 19X PN
YR DUURNTNT OVIRT DI T 0B 7Y P mand ovyrann moapy v >0 DYpInn
0°12

“[Slilence in connection with the purchase or sale of securities may :vo@ni 17 Y2 1Wwha 49
operate as a fraud actionable under § 10(b) despite the absence of statutory language or
legislative history specifically addressing the legality of nondisclosure. But such liability is
premised upon a duty to disclose arising from a relationship of trust and .confidence between
.parties to a transaction”. Chiarella case, supra note 8, at p. 230
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“Application of a duty to disclose prior to trading guarantees that corporate :*2 ¥2p vawni N2 51
insiders, who have an obligation to place the shareholder’s welfare before their own, will
not benefit personally through fraudulent use of material, nonpublic information”. Chiarella
.case, supra note 48, at p. 230
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“No duty could arise from petitioner’s relationship with the sellers of
the target company’s securities, for petitioner had no prior dealings
with them. He was not their agent, he was not a fiduciary, he was not a
person in whom the sellers had placed their trust and confidence. He
was, in fact, a complete stranger who dealt with the sellers only
through impersonal market transactions™>.
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Chiarella case, Ibid, at pp. 232-233; Moss v. Morgan Stanley, 719 F.2d 5 (2d Cir. 1983) 52
;SEC v. Mayhew, 916 F. Supp. 123, 129 (D. Conn. 1995) (Moss case 1R 012 neo :1>n%)
W.T. Allen “Professor Scheppele’s Middle Way” 56 Law & Contemp. .Probs. (1993) 175,
177-178

.Chiarella case, ibid, at pp. 235-237 53

Jbid, atp. 232 54
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“A person ;2 KW 0 1052 MI°KT P21Pw3 1277 POD DR Pr°1 W2 M0 KT 09 72
who has misappropriated nonpublic information has an absolute duty to disclose that
.information or to refrain from trading” Ibid, at p. 240
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G. Andre “Constructive Insider Liability and the Arm’s Length Transaction Under Footnote
14 of Dirks” 52 Geo. Wash L. Rev. (1984) 872; W. Ehrenkranz “Whistle Blowing as a Rule
10b-5 Violation: Dirks v. SEC” 36 U. Miami L. Rev. (1983) 987; D.R. Fischel “Insider
Trading and Investment Analysts: an Economic Analysis of Dirks v. SEC” 13 Hofstra L.
Rev. (1984) 127; H. Harp “Outsider Trading After Dirks v. SEC” 18 Ga. L. Rev. (1984) 593;
H. Heller “Chiarella, SEC Rule 14e-3, and Dirks: Fairness versus Economic Theory” 37
Bus. Law. (1982) 517; B.A. Hiller “Dirks v. SEC - A Study in Cause and Effect” 43 Md. L.
Rev. (1984) 292; M. Muething “Dirks v. SEC: Increased Exposure to Rule 10b-5 Liability
for Broker Dealers” 51 U. Cin. L. Rev. (1982) 849; D.C. Phelan “Dirks v. SEC: Tippee
Liability After Chiarella v. United States” 59 Tul. L. Rev. (1984) 502; R.M. Phillips “Insider
Trading Liability After Dirks” 16 Rev. Sec. Reg. (1983) 841; M.A. Tripp “Access, Efficiency,
.and Fairness in Dirks v. SEC” 60 Ind. L.J. (1984) 535, Wuller, supra note 43.
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W. Blundell “A Scandal Unfolds: Some Assets Missing, Insurance Called Bogus at Equity 58
Funding Life” Wall St. J. (Apr. 2, 1973)
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“The insider has breached his fiduciary duty to the shareholders by :wawn; h»a b2 121052 60
disclosing the information to the tippee and the tippee knows or should know that there has
.been a breach” Dirks case, supra note 56, at p. 660

“Absent some personal gain, there has been no breach of duty to :»3 y3p vawni N 61
stockholders. And absent a breach by the insider, there is no derivative breach” Ibid, at p.
662
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Jbid, Ibid 63

Comment :1%7 177 POD2 P°uyn 17712 ;Newman case, supra note 8 :1%7 77pni MTAWA 1710 64
“Trading on Confidential Information - Chiarella Takes an Encore: United States v. Newman”
56 St. John's L. Rev. (1982) 727; M. Falconer “An Outsider Who Misappropriates Confidential
Information May Be Charged With Securities Fraud: United States v. Newman” 31 Depaul
L. Rev. (1982) 849; Note “Corporate Outsider May Be Liable For Failure to Disclose or
Abstain Under Rule 10b-5 Based on Employer-Employee Fiduciary Relationship - United
States v. Newman” 13 Seton Hall L.J. (1982) 178; J. Robertson “United States v. Newman:
Misappropriation of Market Information by Outsiders” 3 Pace L. Rev. (1983) 311
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“A misappropriator who trades on the basis of material, nonpublic
information, in short, gains his advantageous market position through
deception; he deceives the source of the information and simultaneously
harms members of the investing public... deceptive nondisclosure is
essential to the §10(b) liability at issue. Concretely, in this case, it was
O’Hagan’s failure to disclose his personal trading to Grand Met and
Dorsey, in breach of his duty to do so, that made his conduct ‘deceptive’
within the meaning of §10(b)” 6,
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“This element is satisfied because the fiduciary’s fraud is consummated,
not when the fiduciary gains the confidential information, but when,
without disclosure to his principal, he uses the information to purchase
or sell securities. The securities transaction and the breach of duty thus
coincide. This is so even though the person or entity defrauded is not the
other party to the trade, but is, instead, the source of the nonpublic
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