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“[TThe separate regime introduced by the [employer] perpetuates a dis-
tinction drawn on the lines of sexual orientation and while there may be
no discrimination in terms of access to benefits, this manner of provid-
ing these benefits does not recognize the innate dignity of human be-
ings, and carries with it a stigmatization that the same-sexrelationship is

not deserving of the status of ‘spouse’”',
PO bEYR N2

“Legislative distinctions between persons on the basis of sexual
orientation, even though in practical terms they may not give rise to
substantive inequality, e.g., access to benefits, may reaffirm pre-existing
discriminatory notions and, on this basis, be themselves discriminatory.
In my view, on the facts of the case at bar, the employer’s separate
definition of same-sex partners, made without explanation, reinforces a
distinction drawn between same-sex and heterosexual couples, one made
typically on discriminatory grounds. Such a distinction, relying on
classifications reflecting pre-existing biases without a plausible non-
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discriminatory rationale, in my view, constitutes adverse differentiation
within the meaning of s. 7 of the Canadian Human Rights Act. It is no
more appropriate for the employer in this case to have established a
separate definition for persons in same-sex relationships than it would
have been for the employer to create separate definitions for relationships
of persons based on their race, color or ethnicity, or any other prohibited
.ground enumerated in the Act”"? (,2,° = 5P Y3
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”One cannot avoid the conclusion that offering benefits to gay and lesbian partners under

a different scheme from heterosexual partners is a version of the separate but equal

doctrine. That appalling doctrine must not be resuscitated in Canada 40 years after its

much-heralded death in the United States”. Ibid, ibid.
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