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Shared Roots and Shared Commitments: The
Centrality of Social Work to Holistic Defense
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|. Introduction

Michael Smith, a 24-year-old African-American Bronx resident, is arrested twice in
consecutive weeks for allegedly stealing luxury carsfrom car dealerships on “test drives.”
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When Michael’ slawyer, Ben, explainsthat Michael isbeing charged with grand larceny —a
felony — Michael becomes furious. He pleads with Ben —“1 didn’t steal thiscar [...] they
gave methekeys, of coursel wasbringing it back —they know me!” —and makes grandiose
statements that suggest delusional thinking. Michael’ s behavior becomes manic when Ben
informshim that becausethisis Michael’ s second arrest for grand larceny in asmany weeks,
there is little chance that the judge will release him without bail. Michagl has no criminal
record and isterrified of the prospect of going to jail. Ben reaches out to Michael’ sfamily,
who sound exasperated, blame Michael’ s behavior on drug abuse, and state that Michael
needs to “ get straight”.

On hisway back from court that afternoon, Ben reaches out to histeam’ s social worker.
Ben suspects that Michael suffers from underlying mental health issues, along with the
substance abuse that Michael’s family identified. The social worker agrees that there are
likely emerging mental health issues given Michael’ sage, hislack of acriminal record, the
alegationsin his cases, and his behavior in court. Michael will bein court againin afew
days, and the social worker and attorney plan to meet with him together.

Thereisamovement afoot in the world of public defense — a growing recognition that
defense attorneys must expand the scope of their advocacy and recognize that the clients
they represent are full and equal human beings, and not simply cases. Over the course of
nearly two decades, thisidea has given rise to holistic public defender officesthat provide
interdisciplinary representation instead of a narrow focus on trial advocacy. Yet while
holistic defense is till a relatively new concept for many public defenders, the practice
model’ s core philosophy of understanding and responding to clients as whole people has
been around for quite some time as the organizing principle behind social work.

The link between socia work and holistic defense begins with the fundamental belief
that in order to effectively defend individuals against the government and address clients
needs, practitioners must understand their clients aswhol e people. This conceptualization of
clients as individuals with unique and complex needs extends throughout the history,
practice, and goals of both fields. From their social justice beginnings to their broad,
interdisciplinary approachesto advocacy, socia work and holistic defense share many of the
same roots and commitments. And for holistic defenseto achieveitsambitiousaims, social
workersmust play acentral role, serving on equal footing with attorneysin the devel opment
of clients' legal strategies.

Pioneered by The Bronx Defenders since 1997, holistic defenseisamodel of criminal
defense lawyering that connects clientswith interdisciplinary teams of advocatesin order to
address both the underlying causes and collateral consequences of crimina justice
involvement. Beginning with a general commitment to looking beyond clients' criminal
cases, The Bronx Defenders has continually expanded and refined its holistic defense model
to respond to the myriad civil and social punishments that result from court involvement.
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Crucia to these efforts are The Bronx Defenders’ extensive community engagement and
organizing initiatives, whichinvolve clientsin thefight for systemic change and also ensure
that the office's advocacy istruly grounded in the community’ s needs.

When viewed through the traditional lens of trialswon and trialslost, public defense can
seem like ajob with few clear victories and far too many defeats. Asmost public defenders
know, the traditional yardsticks with which lawyers gauge themselves can leave public
defendersfedling unsuccessful or inadequate.! All thewhile, larger questionsloom: lawyers
question how much impact they can have on their clients' liveswhen they are only ableto
focus on the legal facts of a case and are forced to ignore the underlying issues that both
cause and stem from court involvement. Collaboration between attorneysand social workers
at holistic defender offices empowerslawyersto broaden the scope of their representation to
encompass these underlying issues.

Sacial workers in holistic defender offices play a fundamentally different role from
social workersin other social service settings and even from social workersin traditional
public defender offices. Holistic defense social workers are advocates, not clinicians. They
are profoundly passionate about client self-determination, social justice, and every
individual’s right to be treated with dignity and respect. While many social workers at
holistic defender offices have significant clinical skillsand may have previously workedin
clinical settings, the majority of the social workersinvolved with holistic advocacy are also
students of policy and organizing who reject the location of problemswithin theindividual
aone.

In contrast to the subordinate role that social workers occupy at many traditional public
defender offices, socia workers and attorneys practicing holistic defense are coequa
members of their clients’ legal teams. Social workers not only enable their teammates to

1 See CAROLINE WOLF HARLOW, BUREAU OF JUSTICE STATISTICS, DEFENSE COUNSEL IN
CRIMINAL CASES (2000), available at http://www.bjs.gov/content/pub/pdf/dccc.pdf%620
(last visited Mar. 03, 2016) (“Approximately 9 in 10 Federal defendants and 3 in 4 State
defendants in the 75 largest counties were found guilty, regardless of type of attorney.
However, of those found guilty, higher percentages of defendants with publicly financed
counsel were sentenced to incarceration”). See generally Justice Policy Institute, System
Overload: The Costs Of Under-Resourcing Public Defense 11 (2011), available at
http://www.justicepolicy.org/news/2757 (last visited Mar. 03, 2016) (“79 percent of
reporting state public defender systems do not have enough attorneys to meet caseload
guidelines|...] When lawyers do not have enough time — sometimes only minutes per case
—they are unableto conduct many of the critical tasks necessary to provide quality defense,
including interviewing clients and witnesses, conducting legal research, writing motions,
accessing and preparing experts, and generally preparing to represent their clientsat pretria
hearings, trials and sentencing hearings”).
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better understand the context of their clients' livesand the challengesthat are connected to
clients' court involvement but also serve as powerful advocatesin and out of the courtroom.
In interactions with prosecutors, judges, and social services organizations, social workers
share persuasive and authentic narrativesto humanizetheir clientsin the face of oppressive
institutions that seek to label and demonize them.

As a replicable model, holistic defense consists of four pillars that different
organi zations can adapt to best address the challengesthat their clientsface. Thefirst pillar
is seamless access to legal and non-legal services that meet client needs. Holistic defense
recognizesthat clients have avariety of needsthat, if left unresolved, will continue to push
them back into the criminal justice system. Holistic defense accepts the challenge of
addressing the needs of the whole person, rather than solely the criminal case, by providing
swift and coordinated accessto servicesthat meet these needs. The second pillar isdynamic,
interdisciplinary communication, both between advocates in the office and between the
client and his’her team of advocates. Such communication allows advocates to strategize
effectively in order to provide clients with social services and assistance with collatera
consequencesin the most efficient way possible. Thethird pillar of holistic defenseisaccess
to advocates with an interdisciplinary skillset. Attorneysat holistic defender offices should
receive basic training in many areas of legal advocacy, including family, immigration, and
employment law, but also be knowledgeable about other aspects of our clients' lives, like
different types of addictions and mental illnesses and the many bureaucracies clients must
navigate, including schoolsand public benefits agencies. Having an interdisciplinary skillset
ensuresthat staff canidentify aclient’slegal and socia service needs and make appropriate
referrals within the office or to other community-based service providers. The fourth and
final pillar of holistic advocacy is a robust understanding of and connection to the
community served. Gaining a deep understanding of the community in which we work
enables public defenders to convincingly argue for individually-tailored case dispositions,
get clients the social services support they need faster, and collaborate with residents to
create long-term change through policy initiatives and local organizing. At The Bronx
Defenders, staff members practice holistic defense on interdisciplinary teamsthat facilitate
the application of the four pillars by enabling attorneys, social workers, civil legal
advocates, parent advocates, policy organizers, and investigators to work in close
collaboration.

Today, The Bronx Defenders staff of over 250 includes attorneys speciaizing in
criminal defense, family defense, and civil matters such as housing and immigration; social
workers, investigators, parent advocates, and civil legal advocates. The office’ ssocial work
practice, which dates back to the founding of The Bronx Defenders, now includes 20 full-
time social workers specializing in crimina defense, adolescents, family defense, and
immigration advocacy, as well asasmall army of masters-level social work interns.
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Each interdisciplinary team of advocates includes a criminal defense practice social
worker, a family defense social worker, and a parent advocate. Two of The Bronx
Defenders social workers specialize in immigration defense work, one speciaizes in
adolescent advocacy, another isthe program coordinator for the Healthy Mothers, Healthy
Babies initiative serving pregnant mothers at risk for child welfare involvement, and yet
another coordinates resources for clients with acute psychiatric or intellectual disabilities.
There is a strong social work presence in the office’s specia projects involving solitary
confinement, advocacy for military veterans, and support for clientsinvolved in sex work or
human trafficking cases. The social work practice a so maintainsan interdisciplinary mental
health working group which assesses competency within the office for serving clientswith
mental health symptoms, provides training to meet identified needs, and respondsto cross-
practice trends relating to the representation of clients with mental health issues.

Sacial workers at The Bronx Defenders are almost always consulted when clients are
involved in multiple legal systems. Clients who face concurrent criminal and family court
allegations may experience severe and enmeshed penalties such aseviction, unemployment,
loss of immigration status, and termination of public benefits. Social workersplay acritical
rolefor theseclients, not only providing support and stability to clientsand their familiesbut
al so encouraging attorneysto connect the dots between the complex challenges and trauma
inclients' lives. Outside of the office, Bronx Defenders social workers speak at city, state,
and national conferencesand provide technical assistance to public defender officesaround
the country that are in the process of building holistic practices.

Thisarticleisthefirst scholarly work to detail the practices and aims of social workers
at holistic public defender offices. In this paper, the authors will demonstrate why socia
work isfoundational to holistic defense and how thisrelationship differsfrom therolesthat
socia workers occupy in traditional public defender offices. The article proceedsin three
sections. The first contextualizes the parallel history and philosophies of public defense,
holistic defense and socia work; the second addresses some of the theoretical questions of
utility and appropriateness of attorney-social worker collaboration; and the third isan in-
depth discussion of attorney-socia worker collaboration in practice. Itistheauthors' goal to
persuade traditional public defender offices that already employ social workers to adopt
more holistic practices, encourage public defenders who do not currently employ social
workersto recognizethe centrality of social work to client-centered advocacy, and to inspire
socia workers who may not have previously imagined a role for themselves in public
defense to become advocates at holistic public defender offices.
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I1. Professional Responsibilities and Ethics

Efforts to integrate social work and public defense begin with each profession’s
commitment to clientsand responsibility to promote socia justice. Therich historical roots
and mandates of socia work and public defense — both written and envisioned by each
profession’s founders — drive practitioners in both fields to zealously advocate for their
clients. Sharing this client-centered foundation contributesimmensely to the effectiveness of
attorney-socia worker collaboration through holistic defense.

Sacial work and public defense in the United States also share notable historical ties.
Professional social work in the United States traces its roots to the Settlement House
Movement and the rise of social welfareinstitutions,2 whilethe concept of apublic defender
office was first proposed at the end of the 19" century by Clara Shortridge Foltz, a
pioneering advocate who was involved in amyriad of social justice campaigns, including
prison reform and women’ s suffrage.3 Both social work and public defense found renewed
zeal and vigor inthe 1960’ s, an erathat witnessed increased government funding for social
servicesthrough the War on Poverty* aswell as the Supreme Court’slandmark decisionin
Gideon v. Wainright affirming the right to state-provided legal representation in criminal
cases.’

The aims and responsibilities of public defenders have been the subjects of debate as
early as the very first time that the concept of public defense was proposed. When Clara
Shortridge Foltz first campaigned for the establishment of public defender offices, she
envisioned attorneys who would “engage the law’s presumption of innocence on a deep
level, making no distinction between the factually and presumably innocent”.6 Notably,
Foltz' s plan drew from her firsthand experiences defending clientsin criminal court and was
tied to other social justice causesthat Foltz pursued such as prison reform.” Foltz' svision of
public defenders contrasts with acompeting proposal that would have had public defenders
ally themselves with the courts rather than clients and advocate solely on behalf of the
factually innocent.®

2 SeeAlbert R. Roberts & Patricia Brownell, A Century of Forensic Social Work: Bridging
the Past to the Present, 44 SociAL WoRK 359, 363 (1999); Mimi Abramovitz, Social Work
and Social Reform: An Arena of Sruggle, 43 SociAL WoRK 512 (1998).

See BARBARA BABCOCK, WOMAN LAWYER: THE TRIALS OF CLARA FOLTZ (2011).

See Abramovitz, supra note 2. see aso Roberts & Brownell, supranote 2, at p. 364-365.
Gideon v. Wainwright, 372 U.S. 335 (1963).

SeeBarbaraA. Babcock, Inventing the Public Defender, 43 AM CriM L. Rev. 1267, 1267—
1269 (2006).

Id., at p. 1279, 1278.

8 Id., atp.1270.
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These two visions for the role of public defenders reflect divergent understandings of
where attorneys allegiance should lie. With its client-centered focus and connection to
broader social justice movements, Foltz's vision better equips public defenders both to
provide clients with the zealous advocacy required by the Constitution® and to pursue
systemic reforms. The alternative model |eaves clientswithout genuinely zeal ous advocacy
and inappropriately narrowsthe broader concerns of public defendersto protecting only the
factually innocent. Today, whileall public defenders do not necessarily adhereto the precise
models discussed above, thereis substantial variation acrossdifferent defender officesinthe
United States. Many defender organizations have firmly committed themselves to client-
centered advocacy that goes beyond individual cases, 10 while others perform amorelimited
role.1!

The unique position of public defendersin the crimina justice system brings with it a
responsibility to promote social justice. Public defenders’ allegiance to their clients and
proximity to the operations of the criminal justice system generate an obligation to look
beyond their clients' cases and challenge systemic injustice. Because public defenders
witness the problemsin the criminal justice system firsthand and work with marginalized

9  See Gideon v. Wainwright, supra note 5.

10 Examples of public defender offices locating their work in broader social justice reform
movementsinclude The Bronx Defenders' Fundamental Fairness Project and Organizing
Project and the Arch City Defenders' white paper on municipal court reform. See The
Fundamental Fairness Project, The Bronx Defenders, available at http://www.bronx
defenders.org/programs/fundamenta-fairness-project/ (last visited Dec, 2015); Municipal
Courts White Paper, Arch City Defenders, http://www.archcitydefenders.org/wp-
content/uploads/2014/11/ArchCity-Defenders-Municipal -Courts-Whitepaper.pdf ~ (last
visited Dec, 2015). Among the many offices committed to client-centered advocacy arethe
members of the Community-Oriented Defender Network. See Community-Oriented
Defender Network, National Legal Aid & Defender Association, available at
http://www.nladal00years.org/member-resources/def ender-resources/community-oriented-
defender-cod-network (last visited Jan, 2016). For a more detailed account of client-
centered and community-oriented defense, see Robin Steinberg, Heeding Gideon’sCall in
the Twenty-First Century: Holistic Defense and the New Public Defense Paradigm, 70
WASH. & LEE L. Rev. 961, 975-984 (2013).

11 Inmany instances, extreme underfunding is responsible for the limited nature and zeal of
certain public defender offices. In severa New York counties, underfunding was so
egregious that the New Y ork Civil Liberties Union (NY CLU) filed aclass action in 2007.
SeeNew York Civil LibertiesUnion, Sateof Injustice: How New York Sate Turnsits Back
on the Right to Counsel for the Poor (2014), available at http://www.nyclu.org/files/
publications/nyclu_hh_report_ FINAL.pdf. Nevertheless, some offices have found waysto
holistically expand the scope of their practices on miniscule budgets. See Steinberg, supra
note 10, at p. 1011-1013 (discussing thework of the Tribal Defenders of the Confederated
Salish and Kootenai Tribes).
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communities that possess minimal political power, they are uniquely positioned to serve as
informed, effective, and zealous drivers of change in the criminal justice system.

Working one-on-one with clients, public defenders are able to establish trust with
individualsand learn about the entire constellation of issuesthat affect them prior to, during,
and after their involvement with the criminal justice system.12 Moreover, public defenders
role as advocates makes them less likely to adopt a paternalistic approach to systemic
change. Just as zealous, client-centered criminal defense advocacy requires attorneys to
pursue their clients' stated interests, public defenders’ role as advocates enables them to
more broadly represent the stated interests of their clients’ communities.!3

For these reasons, The Bronx Defenders has chosen to implement a model that shares
similarities with Foltz' s client-centered vision of public defense and also integrates policy
advocacy with direct services. Themodel, holistic defense, seeksto redefine and expand the
role of public defendersto addressnot only clients' immediate cases but also the underlying
causes and enmeshed penalties—also called “ collateral consequences’ —of criminal justice
involvement.14

Holistic defense best facilitates public defenders’ role in promoting socia justice
because of its commitment to treating clients as whole people, its natural tendency to
encourage cregtive strategies, and its synergy of direct servicesand policy advocacy. At the
core of holistic defense is an understanding that clients are more than the immediate
criminal cases that they face and that they should be treated as such.!®> This mindset,

12 For further discussion of the importance of public defenders’ ties to clients and their
communities, see Steinberg, id., at p. 997-1002 (discussing the fourth pillar of holistic
defense: arobust understanding of, and connection to, the community served).

13 Similarly, Michael Grinthal writesthat, “ Thechallenge[...] for lawyers]...] [who] work for
social change, isto create structures that facilitate lawyering with and for un- or partialy-
organized constituencies | ...] lawyers seeking to work with marginalized groups must be
concerned not only with ethical questions of accountability and paternalism, but with
maximizing the power available to those groups’. See Michael Grinthal, Power With:
Practice Models for Social Justice Lawyering, 15 U. Pa. J. L. & Soc. CHANGE 25, 64
(2011). By the nature of their work, public defenders are well positioned to represent
clients communitiesin this manner.

14  For anin-depth survey of the history and practice of holistic defense, see Steinberg, supra
note 10.

15 The Supreme Court’ sdecision in Padillav. Kentucky, 559 U.S. 356 (2010) helpsestablish
the constitutional basis for requiring defense attorneysto look beyond clients' immediate
criminal cases. Although Padilla specifically deals with enmeshed penalties related to
immigration status, the decision stands more broadly for the principle that defense attorneys
should engage in holistic advocacy. See McGregor Smyth, From “ Collateral” to
“Integral” : The Seismic Evolution of Padilla v. Kentucky and Its Impact on Penalties
Beyond Deportation, 54 How. L.J. 795 (2011).
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combined with the interdisciplinary team structure of holistic defender offices, helps
attorneys recognize the big picture not only in individual clients' lives but also across
clients' entire communities. Theinterdisciplinary nature of holistic defense also lendsitsel f
to creative reform efforts by bringing together advocates from different backgrounds and
areas of expertise around common goals. The different members of each holistic team bring
with them various techniques and skills that they can share with their teammates and adapt
to create novel reform strategies.

1. For Social Workers, A Foundation of Shared Ethics

The National Association of Social Workers (NASW) Code of Ethicsisillustrative of the
parallels between halistic defense and socia work. Significantly, the Code' spreamblecalls
upon socia workersto pay “particular attention to the needs and empowerment of people
who are vulnerable, oppressed, and living in poverty”.16 The Code's parallels to holistic
defense continue with its emphasis on “the environmental forces that create, contribute to,
and address problems in living”.17 In other words, the Code commits social workers to
providing holistic services to clients. The message of holistic defense — that clients are
complex and unique human beings with lives that extend well beyond the confines of
criminal cases — closely mirrors this person-in-environment perspective!® that is so
fundamental to socia work practice. Similarly, holistic defense's interdisciplinary team
approach and synthesis of direct services and policy advocacy echo the stipulation in the
Codethat socia workers should serve clientsthrough avariety of methods, including “ direct
practice, community organizing, supervision, consultation administration, advocacy, social
and political action, policy development and implementation, education, and research and
evaluation” .19

16  See CoDE OF ETHICS OF THE NATIONAL ASSOCIATION OF SocIAL WORKERS, Preamble,
available at http://www.sociaworkers.org/pubs/code/code.asp (last visited March 2015)
(hereinafter: NASW CoDE).

17 ld.

18 See ENCYCLOPEDIA OF SociAL WORK, PERSON-IN-ENVIRONMENT (2013) available at
http://socialwork.oxfordre.com (last visited Jan. 21, 2016) (The person-in-environment
perspective in social work isa practice-guiding principle that highlights theimportance of
understanding an individual and individual behavior in light of the environmental contexts
in which that person lives and acts. The perspective has historical roots in the profession,
starting with early debates over the proper attention to be given to individua or
environmental change. Theoretical approachesthat have attempted to capture the meaning
of person-in-environment are presented, aswell as promising, conceptual developments).

19  See NASW CobE, supranote 16.
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Finally, and perhaps most importantly, the Code of Ethics positions social workers as
change agents by proclaiming that “ social workers promote social justiceand social change
on behalf of clients|[...] and strive to end discrimination, oppression, poverty, and other
forms of social injustice”. 20 Holistic defense, by recognizing in the representation of each
client an opportunity to both zealously defend individual rights and challenge systemic
racism and oppression, affords both social workers and defense attorneys the chance to
make good on this professional pledge.

2. Shared Responsibility for Social Justice

Similar to public defense, social work carrieswithit aprofessional responsibility to promote
social justice.2! Infact, social work isunique among helping or mental health professionsin
its commitment to promoting justice for both individuals and communities. Both
professional codes and scholarly literature in the field consistently and explicitly charge
social workerswith advancing social justice.22 Thisprofessional orientation stemsin large
part from the person-in-environment perspective that is at the heart of social work and that
encourages practitioners to understand and address the contextual forces that trap
individuals, families, and communities in cycles of poverty.23

However, social work, like public defense, has experienced a divide between
practitionerswho actively pursue social justicethrough their work and otherswho view their

20 Id.

21 Ping Kwong Kam, Back to the ‘Social’ of Social Work: Reviving the Social Work
Profession’s Contribution to the Promotion of Social Justice, 57 INTERNATIONAL SOCIAL
WORK 723, 725 (2012) (“ Since the founding of the social work profession, social justice
has been recognized as the crucial mandate of social workers”).

22 No similar profession emphasizes dual commitments to both social justice and individual
clientsto the same extent as social work. Both the NASW Cobk of Ethicsand International
Federation of Social Workers (IFSW) Statement of Ethical Principles call upon social
workersto actively promote social justice. See International Federation of Social Workers,
Satement of Ethics, Section 4.2 Social Justice, available at http://ifsw.org/policies/
statement-of-ethical-principles (last visited Mar. 03, 2016) (“Socia workers have a
responsibility to promote social justice, inrelation to society generally, andinrelationto the
people with whom they work™); NASW Cobk of Ethics, supranote 16. Thischargeisalso
present in scholarly articles examining the history and ethics of social work. See Kam,
supra note 21; Abramovitz, supranote 2, at p. 512.

23 Kam, supranote 21, at p. 731 (“ Social worker doesnot only look at individual problemsbut
examines the problems within the social context [...] The ‘socia’ in social work implies
that social workers have to adopt the person-in-environment or person-in-situation
perspective to understand and analyze human problems”).
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professional responsibilities more narrowly.24 In recent decades, critics from within the
profession have noted aval ue shift away from diagnosing social problems and advocacy for
structural change and toward the provision of clinical or therapeutic servicesto individua
clients.2> As a result, more social workers focus on problems that are perceived to be
located within individuals, rather than organizing behind broader advocacy that targets
systemic problems.

With its dual focus on both individual and systemic advocacy, holistic defense
empowers social workers to rediscover their roles in advancing social justice. Holistic
defense, arguably morethan any other contemporary socia work occupation, marriessocia
work’ scompeting commitmentsto individual and systemic advocacy, 26 agoal that multiple
expertsin the field have suggested as a remedy to the profession’ s shift away from socia
justice.27 By understanding clients' legal problemsin the social context of their lives and
court involvement and using anti-oppressive, empowerment, and strengths-based
interventions, holistic defense meshes perfectly with the person-in-environment perspective
of socia work. Beginning with their work helping individual clientsunderstand and address
the issues they face within and beyond the criminal justice system, and extending to their
work educating the Courts and local service providers about thoseissues, social workersin
holistic defender offices have an opportunity to promote socia justice in all that they do.

24  Abramovitz, supra note 2, at p. 513 (“The initial struggle within social work took place
around the issues of individual change and social change[...] the social change-oriented
Settlement House Movement (SHM) vied for control of the emerging profession with the
older and more individually oriented Charity Organization Society (COS). This initial
conflict [...] anticipated a century of struggle’); Kam, supra note 21, at p. 723
(“Historically, social work has developed along two traditions. Thefirst [...] isatradition
showing concernfor individual problems][...] Thesecond|...] paid attention to the deficits
in social environments, creating structural changes, combating social discriminations, and
fighting for social justice”).

25 1d., at p. 726730 (detailing the “weakening of the practice of advancing socid justice”).

26 R.P. Butters & V. Vaughan-Eden, The Ethics of Practicing Forensic Social Work, 1 J.
ForENsIc Soc. WORK 61, 62 (2011) (“ Foundational to forensic socia work isthe contextual
nature of the individual and the importance of social justice”).

27  See Kam, supra note 21, at p. 733-734 (advocating for “breaking the division between
micro and macro practice”); Abramovitz, supra note 2, at p. 524 (“The history of the
profession suggests that social workers recommit social work to individua growth and
social change”).
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[11. Threshold Concerns and Practical Tensions: Much
Ado about Nothing?

Skeptics of attorney-social worker collaboration in public defense suggest that ethical
obligations may present significant obstaclesto success. A deeper understanding of socia
work ethicsand the practical reality of truly integrated legal teams, however, should assuage
any doubts about interdisciplinary tension impeding zealous defense.

Questions regarding the possibility of fruitful cooperation between lawyers and socia
workers generally focus on two of the most important tenets of criminal defense:
confidentiality and zeal .28 First isthe question of whether aclient’ sright to confidentiality
isthreatened by asocial worker' sinvolvement in alegal case.2® Second, one might wonder
how alawyer’s zeal ous advocacy may be influenced by working with a social worker and
whether that socia worker’s influence profoundly changes the representation the client
receives. Whereas attorneys are bound to represent each client’ s stated wishes, some social
workers are legally required to make decisions based on a client’s “best interests’, even
when thismay be at oddswith their own self-determination. Lawyersmay therefore bewary
of bringing apaternalistic, “ best interests’ oriented perspectiveto their legal team.3° These
are undoubtedly important intellectual issues to consider when contemplating attorney-
socia work collaboration. However, in the daily practice of integrated teams at holistic
defender offices, these tensions rarely arise because social workers are fully integrated
members of legal defenseteamsand are explicitly focused on client empowerment and self-
determination.

1. Mandated Reporting and Confidentiality

One perceived conflict in the attorney-social worker relationship regards client
confidentiality and social workers' status as mandated reporters of child and elder abuse.
Statutesin every state require social workerswho discover evidence of child or elder abuse
during the course of their professional work to report such evidence to government agencies.

28 See Abbe Smith, The Difference in Criminal Defense and the Difference It Makes, 11
WasH. U. J. L & PoL’y 83, 89 (2003) (“Simply put, zeal and confidentiality trump most
other rules, principles, or values”).

29 See adso Paula Galowitz, Collaboration Between Lawyers and Social Workers. Re-
examining the Nature and Potential of the Relationship, 67 FOrD. L. Rev. 2123, 2135,
2140-2142 (1999); Alexis Anderson, Lynn Barenberg & Paul. R Tremblay, Professional
Ethicsin Interdisciplinary Collaboratives: Zeal, Paternalism, and Mandated Reporting, 13
CLIN. L. Rev. 659, 664 (2007).

30 SeeGadowitz, supranote 29, at p. 2140-2142; Anderson, Barenberg & Tremblay, supranote
29, at p. 664.
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However, client confidentiality and attorney-client privilege — except in extremely limited
circumstances—forbids lawyers from revealing clients' confidences.3! At first glance, this
conflict appears to doom the role of social workers on holistic defense teams. How can a
socia worker respect an advocate' sresponsibility and commitment to confidentiality when
that same social worker might be required by law to report the client to the government?

Some offices keep social workers completely separate, both physically and in terms of
their work with the client, from the defense lawyer and the case. In other offices, lawyers
warn their clientsthat the social worker, to whom they are being referred, though employed
by the same organization, is subject to different reporting duties and therefore
confidentiality protections are limited in those interactions.

Yet many recognize that without protecting confidential communications between
clients and their defense teams, including social workers, clients are not afforded their
consgtitutional right to right to counsel or the effective assistance of counsel, let alone the
myriad advantages of being represented by a holistic defender office. Maintaining client
confidentiality is also paramount to building trust between a client and his’her lawyer and
social worker. At The Bronx Defenders and elsewhere, interdisciplinary defense teams
carefully engage social workers as integrated members of clients' legal defense teams32
within theumbrellaof state and national codes of professional responsibility that extend the
duty of confidentiality and attorney-client privilege to non-lawyer employees of legal
organizationsworking at the direction of the lawyer.33 It isimportant to note, however, that

31  For amorein-depth discussion of the potential conflict between attorney-client privilege
and socia workers' mandated reporting requirement, seeid., at p. 670-678; Galowitz, id.,
at p. 2135-2154. see also Maryann Zavez, The Ethical and Moral Considerations Presented
by Lawyer/Social Worker Interdisciplinary Collaborations, 5 WHITTIER J. CHILD & FAM.
Abvoc. 191 (2005); Jacqueline St. Joan, Building Bridges, Building Walls: Collaboration
Between Lawyers and Social Workersin a Domestic Violence Clinic and Issues of Client
Confidentiality, 7 CLINICAL L. Rev 403 (2000-2001).

32 See Gaowitz, supranote 29, at p. 2138 (“Many legal services and clinical programs take
the positionsthat social workers and socia work studentswho participatein the program’s
legal representation of clients come under the rubric of law office personnel and therefore
are bound by attorney-client rules of confidentiality”). See also Anderson, Barenberg &
Tremblay, supranote 29, at p. 700-701 (“Our assessment isthat acourt facing thisdilemma
would likely conclude that a social worker employed within alaw firm ought to be treated
as amember of alegal team and not as a free-standing social worker”).

33 See Gaowitz, supra note 29, at p. 2138 (“The New York Code of Professional
Responsibility, like other state codes, providesthat a‘lawyer shall exercisereasonable care
to prevent his or her employees, associates, and others whose services are utilized by the
lawyer from disclosing or using confidences or secretsof aclient.” Accordingly, employees
of lawyers, including social workers or social work students, are bound by the attorney’s
professional rulesof confidentiality”); id., at p. 206—208 (discussing Rule 5.3 of the Model
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the specific language of mandated reporter statutes and codes of professional responsibility
vary from state to state.

While there are differences from state to state in the exceptions permitting alawyer to
break confidentiality if they have reason to believe death or serious bodily injury may
otherwise result, and in a few states there are rules actually mandating attorneys to report
such information, in most states and according to the Model Rules of Professional Conduct
(“Model Rules’), lawyers are bound not to disclose any information related to their
representation of a client without express consent from their client.34 The Model Rules
further mandate that attorneys do everything within their power to ensure that any
subordinate lawyer or non-lawyer employee abide by the rules.35 This cloak of attorney-
client privilege is based on the Sixth and Fourteenth Amendments to the United States
Constitution and is the foundation upon which al attorney-client trust is built.3¢ Where
defense social workers are employed asan ‘agent’ of the attorney, they are bound by these
same guidelines governing lawyers and their non-lawyer employees.

Social workers, with clearly defined roles as agents of the attorney, and acting at the
direction of the attorney, cannot be divorced from legal representation. Social workers are
not providing clinical services to clients outside of the scope of the legal case or without
connection to the pending legal matter. Furthermore, the social workersare anchoredin the
teams to which they belong, and are so completely integrated that a social worker’s work
product could never be separated and therefore made subject to different statutory mandates.

Code of Professional Responsibility); MobeL Cobe oF PROF L CoNDUCT T. 5.3 (AM. BAR
Ass'N 1983) (“alawyer [...] shall make reasonable efforts to ensure that the firm hasin
effect measures giving reasonable assurance that the person’s conduct is compatible with
the professional obligationsof thelawyer [ ...] alawyer having direct supervisory authority
over the nonlawyer shall make reasonable efforts to ensure that the person’s conduct is
compatiblewith the professional obligationsof thelawyer”). Note that while social workers
and attorneys are on equal footing at The Bronx Defenders, attorneys designated as Team
Leaders act as supervisors for all members of each interdisciplinary team.

34 Id.,r.1.6.

35 Id.,r.53.

36 See NAPD Formal Ethics Opinion 14-1 (Nat'| Ass' n For Pub. Def. 2015).
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In addition to social workers' requirementsto ensure client confidentiality aspart of an
integrated legal team, social workersalso have multiple* compelling professional reasons’37
to protect full confidentiality whenworking in alega setting. Inthe preamble of the NASW
Code of Ethics, social workers are called to “strive to end discrimination, oppression,
poverty, and other forms of social injustice”. Social workers engaged in defense work feel
ethically and morally compelled to safeguard their clients interests from systems of
criminalization, including the child welfare system. Holistic defense social workers
understand their role in resisting the historical and contemporary professional norm of
mandated reporting asit aligns with their ethical allegiance to ending social injustice.

Asapractical matter, the understanding that social workers at holistic defender offices
are fully integrated within clients' legal defense teams is the best reflection of social
workers proper role in the holistic defense model.3® While social workers on holistic
defense teams may at times engage in short-term counseling, crisisintervention, and other
direct services, it isalways at the direction of the lawyer and in service of the client’slegal
needs and the legal defense strategies in the pending case. As full-fledged members of
defense teams, social workers at holistic defender offices cannot act as mandated reporters
without also violating the duty of confidentiality imposed by rules of professional conduct
and attorney-client privilege.

2. Enhancing Attorneys Capacity for Zealous Advocacy

Another concern about the integration of social work and public defense is that social
workerswill dilute or otherwise alter thelevel of zeal ous advocacy advanced ontheclient’s
behalf, as some legal commentators believe that the presence of social workers on
interdisciplinary teams is at odds with defense attorneys obligation to provide zealous

37  See NASW Code, supra note 16, at 1.07 (“(c) Socia workers should protect the
confidentiality of all information obtained in the course of professiona service, except for
compelling professional reasons. The general expectation that social workers will keep
information confidential does not apply when disclosure is necessary to prevent serious,
foreseeable, and imminent harm to a client or other identifiable person. In al instances,
social workers should disclose the least amount of confidential information necessary to
achieve the desired purpose; only information that is directly relevant to the purpose for
which the disclosure is made should be reveaed”).

38 See Galowitz, supra note 29, at p. 2138 (“If employees were not covered by the
confidentiality protections, lawyers could not draw on their assistance in representing a
client. Thus, for example, lawyers would not seek the assistance of social workers in
instances of suspected child abuse”).
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advocacy.3? It is easy to understand why the worry exists: to many, social work represents
nothing morethan athinly veiled vehicle of social control and coercion. With both ahistory
of aggressive intervention?® and a contemporary practice of reframing paternalistic
interventions — both individual and macro level —as*empowerment”, it is no surprise that
those public defenders fighting against the system have worried about collaborating with
socia workers. While the biggest critics of social work as a mechanism of social control —
including sociologists, historians, and lawyers — are usually outside the profession, many
socia workerscritiquetheir own field for itsfocus on fixing or saving “broken” individuals
(and their familiesand communities). The criticismisavalid one, as constant vigilance for
paternalism is a crucial component of responsible social work, and social workers must
recognize their own profession’s “profession’s inadequate theorizing and state of denial
about the context of coercion framing much of its practice”.4!

While there is undoubtedly a problem with paternalism among social workers,
paternalistic tendencies are hardly unique to the field of social work. Lawyers (and public
defendersin particular) often struggle with paternalismin their ownwork. When it comesto
zealous representation of clients, the bigger threat impeding public defenders' advocacy is
not the integration of another discipline like social work, but instead movements such as
therapeutic jurisprudence that are bubbling up within their own discipline.4? Therapeutic
jurisprudence, amodel associated with the problem-solving courts movement, is defined by
its founders as an examination of the ways in which law and legal procedure affect the
mental and psychological wellbeing of those who interact with it.43 Proponents of
therapeutic jurisprudence believe that the law should be redesigned in order to minimize

39 1d., at p. 2140-2142 (discussing the perceived conflict stemming from the notion that “the
lawyer’s responsibility is to advocate zealously for the client’s wishes while the social
worker's is to safeguard the client’s best interests’). On the other hand, Anderson,
Barenberg & Tremblay note that social workers and lawyers “both serve as counselors,
advisors and advocates for their clients’, and argue that concerns regarding perceived
tensions between socia workers' and attorneys’ allegiances “are ultimately unfounded”.
See Anderson, Barenberg & Tremblay, supra note 29, at p. 664—665.

40  See LESLIE MARGOLIN, UNDER THE COVER OF KINDNESS 97-105, 172-180 (1997).

41 GaleBurford & Paul Adams, Restorative Justice, Responsive Regulation and Social Work,
31J. Soc. & Soc. WELFARE 7 (2004).

42 See Mae C. Quinn, An RSVP to Professor Wexler’s Warm Therapeutic Jurisprudence
Invitation to the Criminal Defense Bar: Unableto Join You, Already (Somewhat Smilarly)
Engaged, 48 B.C. L. Rev. 539 (2007).

43 BruceJ. Winick, Therapeutic Jurisprudence and Problem-Solving Courts, 30 FORDAM URB.
L.J. 1055, 1063 (2002) (explaining the concept of theoretic jurisprudence); Quinn, supra
note 42, at p. 540 (Describing therapeutic jurisprudence: “a particular way to study law —
onethat explicitly considersthe therapeutic impact of legal rules, procedures, and processes
on those they affect”).
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“antitherapeutic effects’ and increase the law’s therapeutic potential to rehabilitate
individuals. Although therapeutic jurisprudence was founded with the intention to address
the underlying issuesdriving peopleinto the criminal justice system, thismodel isinherently
paternalistic in nature, as it seeks to locate the reasons for criminal justice involvement
within the individual client, rather than focusing on the larger structural issues at hand.

Therapeutic jurisprudence builds upon a number of flawed and simplistic assumptions
about clients of criminal defense (for example, that clientsare guilty, clients can and should
be rehabilitated, and if clients are not rehabilitated, they will continue to offend) to suggest
that criminal defense attorneys should not only accept these inferences about their clients,
but should also shift their focusto individual rehabilitation, thereby relinquishing their duty
to zealously represent clients based on their expressed wishes.44 Therapeutic jurisprudence
lays bare atendency within segments of the criminal defense bar to substitute paternalistic
presuppositionsfor zeal ous, client-centered advocacy. Proponents of the movement, aswell
as the criminal defense attorneys who conform to its undergirding philosophy, fail to
recognizethat the“ reforms’ suggested missthe mark. Therapeutic jurisprudence focusestoo
heavily on an individual client’s own pathologies and potential for rehabilitation, and
thereby missesacrucial opportunity for defense attorneysto critically examine and critique
the criminal justice system at large.4>

44 |d., at p. 569 (Professor Quinn explaining why she must reject the “invitation” to join the
therapeutic jurisprudence movement: “Beyond this, | fear Professor Wexler's TJ model,
withitsemphasison rehabilitation and transforming clients' lives, isladen with assumptions
about the criminal defense client population —not the least of which isthat they are guilty,
likely to offend again, and in need of transformation. These assumptions seem somewhat
misguided. Firgt, this fails to take into account the many truly innocent clients whom
defense attorneys represent. Although it may be true that a large number of criminal
defendants have committed the crimes with which they are charged, defense attorneys play
an integral role in ensuring that their constitutional right to be presumed innocent is
protected. Encouraging lawyers, even indirectly, to undertake representation harboring a
different presumption may work to undermine or at least discount this important justice
consideration”).

45 See Margolin, supra note 40, at p. 105 (“By focusing on the characteristics of clients, on
their pathology, their delinquency, their failures, attention was diverted from the
conditions external to them that constrained and limited their choices. The point is that
aggressive social work’ sdiscourse on the negativetraits of the poor |egitimized the existing
social order by deflecting attention from the unequal distribution of social resources and
opportunitiesresponsiblefor turning some peopleinto clientsand othersinto their judges”);
id., a p. 179 (“Rather than being guilty of boldfaced lies, social workers are guilty of
twisting thefacts and misdescribing them. They systematically dismissevidence, producing
a gap between their self-conception and action: they describe themselves as empowering
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Recognizing the possibilitiesfor paternalism in some segments of the criminal defense
bar and social work profession, socially conscious advocates at holistic defender offices
reject paternalistic approaches to representation, and instead seek to understand,
acknowledge and work to fix the problem of paternalism within public defense. To that end,
the very nature of the holistic defense model, with an explicit focus on serving the
community and understanding the underlying issuesdriving peopleinto thecriminal justice
system, leaves little room for the professional, whether lawyer or socia worker, who
paternadistically believes s’he knows what a client’s “best interests’ are. Advocates at
holistic defender offices understand that the reasons their clients becomeinvolved with the
criminal, family and civil court systemshave far moreto do with unequal accessto persona
safety, food, education, healthcare, and employment than they do with personal failings or
inherent deficiencies. Armed with thisunderstanding, holistic advocatesaremuch lesslikely
to paternalistically encourage “rehabilitative” services, and instead focus on representing
clients' stated interests.

Because social workers practicing holistic defense serve as advocates on fully integrated
legal teams, socia workers do not substitute their individual judgment, promote clinical
determinations of their client’s “best interests’ or otherwise subvert zealous advocacy
provided by their team’s attorney. Rather, social workers at holistic defender offices
enhance attorneys' capacity to serve as client-centered advocates, asthey contribute abroad
perspective that allows their teams to better understand individual clients and the criminal
justice system as awhole. This perspective manifestsitself not as a conflict between social
workers' allegiance to clients and the courts, but rather as an ability to help the other
members of their teams recognize and address the entire constellation of issues related to
clients' court involvement.

In short, the idea that social workers on integrated legal teams will either increase
paternalism or be more concerned with diagnosing and treating individual clients than
obtaining favorable legal outcomes is unfounded. While the issue of social workers
impeding attorney’ s zeal ous advocacy must be addressed because of the critical importance
of such advocacy to the practice of law,*6 those who have practiced with social workersina
holistic defense setting understand that these criticisms are misguided.

It seems plausi bl e that the af orementioned questions are so hotly debated and preoccupy
professional's (though more often attorneys considering introducing social workersto their
practices), either because attorneys have never practiced with social workers or because

while their actions disempower. Their offense is against discourse, complexity,
difference”).
46  See Smith, supra note 28.
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their collaborationswith social workers have been ambiguous, rather than asan explicit part
of a legal defense team. Anderson, Barenberg and Tremblay, in their exhaustive
consideration of these questions, conclude that with good communication and clearly
defined professional roles, the potential pitfalls of social worker-attorney collaboration can
be easily avoided.4?

As simple as it may seem, quality communication is the true key to the collaborative
attorney-socia worker enterprise, so much so that it is encapsulated in the second pillar of
holistic defense.#® In order to foster the best communication within teams and across
practices, al lawyers, socia workers, parent advocates, investigators, and administratorson
a team are seated together and participate together in regular team meetings as well as
smaller group case conferences. Asaresult of their physical proximity, holistic advocates
are primed to promptly collaborate on their clients' caseswhen multidisciplinary challenges
arise.

V. Functions of Social Workers at Holistic Public
Defender Offices

1. Assist Attorneysin ldentifying and Understanding Underlying Issues

The presence of social workers on alegal team allows attorneys to ask deeper questions of
their clients and thus have a fuller understanding of clients' situations. Public defenders
practicing without social workers present might be reticent to ask questions of their clients
beyond the factual information directly related to the case because they would be ill-
equipped to handle issues such as requests for social services. With the knowledge that
social workers are part of the team, however, attorneys not only feel comfortable asking
these deeper questions,*® but understand that doing so is part of their duty as holistic
defenders.

47  Anderson, Barenberg, Tremblay, supra note 29, at p. 701.

48  Steinberg, supranote 10.

49  Inamoretraditional public defender setting, alawyer might ask questions about aclient’s
life beyond the criminal charges at arraignment or first appearance, in large part for the
purpose of abail argument or to otherwise inform the direction of the criminal case. When
initial interviewing elicits pertinent information suggesting legal involvement in another
court system, potential immigration consequences, a family court filing, or employment
discrimination, any criminal defense lawyer would hopefully beinclined to makereferrals
to appropriate legal counsel if they, like most criminal defense attorneys, do not have an
interdisciplinary practice. However, the more questions an attorney asks, the greater the
likelihood for there to be increasing work for the lawyer. Thereis, therefore, an incentive
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Even at public defender offices employing the most holistic practices, there will likely
be far fewer social workers than attorneys on staff. As aresult, attorneys must sometimes
makeinitial determinations asto whether or not they should utilize the social work resource
on behalf of agiven client. Lawyersmust thereforelearn the basicinterdisciplinary skills of
how to assess clients for potential mental health issues, intellectual or developmental
disabilities and significant addiction or trauma histories in their clients. At The Bronx
Defenders, social workers play an active rolein cross-practice training for al new lawyers
and advocates, teaching them when they should probe a client further, what types of
questionsto ask, and how best to ask them.

By modeling conflict-avoidant communication skillsgrounded in activelistening, social
workersteach public defenders how to obtain delicate or sensitive information that will aid
them in pleading their cases before judges and juries as well as facilitate appropriate
treatment for clientswhen needed. Socia workershelp lawyers understand what it meansto
start where the client is, how to communicate empathy, and how to normalize what a client
is experiencing. In such trainings, social workers teach lawyers a variety of skills and
techniques for effective client communication, including the importance of maintaining
professional boundaries, managing expectations, not overpromising, and asking permission
before probing certain kinds of questions.

Social workers a'so give attorneys concrete suggestions for client communication and
relationship building, such as: Be responsive to the person in front of you in the moment
they are with you; Be mindful of the physical space—isit comfortable, noisy, private, who
is around? Be mindful of what has happened in your client’ s life before court/the meeting
and what will happen after. Has your client been in holding areafor several hours already?
Isyour client staying in ashelter? s g’he facing eviction? Has s/he eaten today? To convey

for attorneysto keep interactionswith a client focused solely on the criminal case at hand.
Because lawyers practicing in holistic defender officesknow that they have asocial worker
to whom they can turn, they feel more confident asking questions that extend beyond the
criminal case, including about a client’s mental health history, substance abuse history,
history of trauma, or family situation. Holistic defense attorneys know that no matter what
the answers to those questions are, they have seamless access to robust social services
support from their team’s social worker. Socia workers also assist attorneys in learning
how to ask these “deeper” questions of clients, so that clients understand what is being
asked and so these questions convey the least amount of judgment possible. With social
work support, attorneys can better understand the different waysaclient may define her/his
own cognitive limitations, mental health diagnoses, or struggleswith addiction, and how to
structure or rephrase questions in the most culturally competent way. When attorneys not
only know the questionsthat areimportant to ask, but are confident that they have accessto
socia support services within their team, holistic advocates and clients alike benefit from
increased communication and transparency.
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empathy, social workers suggest reflecting what the client is saying back to them without an
interpretation. Using empathetic response starters such as. “1 sense that you arefeeling...”
“Correct meif I’'mwrong but it seemslike...” and “| hear you saying...” alowslawyersto
be much more successful in building trust and rapport with the individuals they are
representing. Lawyersalso learn to nonjudgmentally validate what clients are experiencing
by acknowledging that they have heard what the client said and that what s'he is saying
makes sense. For example, an attorney might say, “You’'ve been through a lot of awful
events recently. | can definitely understand why you feel about this. | wish there
were more options.”

In some circumstances, social workers may help to support the team’ s zeal ous, holistic
representation by slowing the pace of an attorney’s advocacy in order to ensure that the
client isbeing fully heard and understood. In the context of a public defender office where
attorneys carry heavy casel oads, more than ninety percent of casesend in aguilty plea, and
the court system is fraught with delay, the presence of a social worker can give a much-
needed moment of pause to the process.

By helping the members of their teams take into account all aspects of clients’ lives,
socia workersdo not hold their teams back, but rather ensure that advocacy istruly holistic.
The presence of social workers on criminal defense teams allows attorneys to retain their
focus on clients' liberty interests while also gaining a deeper understanding of how their
clients' lives are shaped by their environments. In this way, the introduction of an
ecological, person-in-environment perspective into legal advocacy helps public defenders
embrace the humanity of their clients and empower clients to become agents of change
themselves. Through close collaboration, lawyersat holistic defender officeswill, over time,
begin to embrace the perspective, values, and communicative tools brought to the table by
social workers. More generally, the presence of social workers on defense teams pushes
attorneysto adopt a broader understanding of clients’ needsaswell as an expanded view of
the roles that advocates can fill in pursuit of addressing those needs.

2. Facilitate Better Trust and Communication Between Lawyers and Clients

Relationships between public defenders and their clients are often fraught affairs — many
clients are understandably suspicious of attorneyswho they perceive as part of the system,
who might have different racial or socio-economic backgrounds from them, and whose
servicesthey receivefreeof charge.50 Thisis particularly truewith more serious caseswhen

50 SeeJasonBoyle, GideonIn The Garden State: New Jersey’' s Support For Public Defenders
(Spring 2013) (unpublished B.A. thesis, Rutgers University), available at
http://nbcjm.rutgers.edu/images/stories/Program/HonorsTheses/JasonBoyl eThesis.pdf (last
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clientsarefacing lengthy prison sentences or when mental health or addiction problems get
in the way, or disagreements over how to resolve cases complicate already stressful
relationships. Moreover, many clients initially mistrust the professional competence of
public defenders and suspect that that they will not receive the same caliber of
representation that they might receive from a private attorney.51

Socia workers, many of whom do not come from the communities they are
representing, will similarly confront suspicion and scorn. Not only do they have professional
degrees, but they also generally come from different socioeconomic and racial backgrounds
than their clients. Coupled with social work’s past and present patterns of removing
children, revoking public assistance, and participating in paternalistic policymaking, it is
surprising that clientsareat all receptiveto social work participation on alegal team. Social
workers must join public defenders, sometimes known in the community as “public
pretenders,” in acknowledging, validating and accepting this mistrust. Social workers must
be aware of and in touch with the deep problems in the profession and practice anti-
oppressive, client-driven, social work. There is an understanding that social workers must
earn trust, not expect it.

However, something interesting and distinct happens when defense social workers
introduce themsel ves asamember of thelegal defenseteam and explain that attorney-client
privilege extendsto their communicationswith aclient. Very often, suspicions giveway to
curiosity as clients begin to see the socia worker as a confidant, aid, interpreter, liaison,
support, resource and defender. The introduction of another advocate to a client’ s defense
team, particularly a social worker who is trained as an active listener and is equipped to

visited Feb. 1, 2016) (Thereis an ideaamong many defendantsthat they are simply apart of
an “assembly-line” justice system which hasno regard for their wellbeing. Sincethey were
first prosecuted by the state and then provided with state lawyersin court it can appear that
public defenders are merely representatives of the system). See a so Abbe Smith, Too Much
Heart and Not Enough Heat: The Short Life and Fractured Ego of the Empathic, Heroic
Public Defender, 37 U.C. DavisL. Rev. 1203 (2004), available at http://scholarship.law.
georgetown.edu/cgi/viewcontent.cgi ?article=1219& context=facpub. (“ Lawyersare privileged.
The criminally accused are generally among the least privileged members of society. Even
those defenders who came from the same sort of neighborhood as many of their clientscan
no longer claim to be part of their client’s community once they are lawyers; they have
altered their socio-economic status’).

51 See Marcus T. Boccaccini, Jennifer L. Boothby & Stanley L. Brodsky, Client-Relations
lls in Effective Lawyering: Attitudes of Criminal Defense Attorneys and Experienced
Clients, 26 LAw & PsycHoL. Rev. 97, 104 (2002) (Description of survey responses in
which attorneysdescribetheir clients’ general lack of trust of public defenders. “ Thereisan
immedi ate skepticism where [the clients] say, ‘Well, | supposeif | were paying you, you' d
probably be cutting a better deal’”).
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offer accessto concreteresources, can enhancetheclient’ sconfidencein hisor her atorney.
If an attorney introduces a social worker to a client based on something that the client
disclosed, the client knowsthat the attorney not only listened and showed enough interest in
theclient’ slifeto discussissues beyond theimmediate case, but also followed through and
involved another expert dedicated to assisting the client. The social worker’ sability to help
the client understand the context of hisor her court involvement also improvesthe attorney-
client relationship by providing the client with a sense of control over the direction of the
case.

3. Perform Bio-Psychosocia Assessments

When a public defender suspects that a client may have mental or cognitive impairments,
the first question that ’he wantsto know is: what’ swrong? By performing psychological
assessments of clients, social workers can answer this question in a timely manner and
facilitate early interventions, dramatically improving clients' chancesat obtaining favorable
outcomes in court. Without social workers on staff, a public defender’s only aternative if
she has concerns about a client’s mental health is to arrange an assessment by an outside
forensic psychologist or psychiatrist, an eval uation that often takestime and almost always
comes at significant expense. At holistic defender offices, the availability of social workers
to perform bio-psychosocia assessments — as early as clients' very first meetings with
attorneysat arraignments—facilitates prompt and effective treatment plans and also enables
lawyersto address clients' mental or cognitive impairments into their advocacy in court.

4. Hands-on Referrals and Building Relationships with Service Providers

Building and maintaining relationships with the service providers who offer support to
clients in areas such as mental health, substance abuse, harm reduction, and aternative
education is essential to success in holistic defense. Social workers who have visited
community-based programs and have met with counselors face-to-face are able to have
more honest conversations with their clients counselors and case managers. Most
importantly, social workerswho devel op positive relationships with service providers may
be ableto secure second chancesfor their clients, which could mean the difference between
successful rehabilitation and yearsin prison.

Social workers at The Bronx Defenders often bring clients to their first intake
appointments at social services programs. Accompanying clients for initia interviews or
assessments not only ensuresthat clients understand and compl ete what can sometimesbea
complicated process, but also lets service providersknow that thereisateam of advocates at
the other end of each referral who understand clients' family situations, treatment histories,
and legal involvement.
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Once a client enters a program, advocating for the client to receive effective,
individualized care can sometimes present a chalenge. Many of the program options
availableto clientswith government health insurance and/or court mandates are not suitable
or clinically appropriate from the outset but are neverthelessthe best avail able option. Social
workers who forge relationships with service providers can advocate for clientsto receive
individualized treatment and can al so expect that program counsel orswill reach out to them
if clients experience problems or difficulties with program rules or treatment protocols.

5. Crisis Intervention

Even clients with relatively few mental health issues will find their emotional and
psychological wellbeing depleted as their cases wear on. When a crisis occurs, having a
socia worker on staff who isavailable toimmediately provide counseling can help refocus
clientson their goals and even save their lives. Social workersat The Bronx Defenders are
oncadl at both criminal court arraignmentsand family court intake so that they canintervene
and help clientsin crisis stabilize asearly as possible. Bronx Defenders social workershave
also developed relationships with local psychiatric emergency rooms to ensure prompt
connection to intensive services and counseling when crises become severe.

The Bronx Defenders also offers anumber of short-term resourcesto clients that often
help make dire situations more manageable. The Client Emergency Fund, which is
administered by a group of Bronx Defenders advocates and funded through private
contributions, provides clients with small-scal e donations of items such as school supplies,
food, winter coats, and diapers. Similarly, the office provides clients with single-use metro
cards and car vouchers so that they can attend court dates and program appointments.

6. Oral Advocacy

Defense attorneys often wish that prosecutors would meet with their clientsand get to know
them as peopl e before deciding to pursue particul ar charges, pleas, or sentences. Prosecutors
sometimes agree to such meetings, but these arrangements are extremely rare. Ora
advocacy by social workers before prosecutors and judges humanizes clients and can
dramatically shift the narratives of cases by forcing court actorsto consider the full stories
of clients' lives.

Clients aso benefit from oral advocacy by social workers because judges and
prosecutors may be inclined to give more weight to the opinions of social workers on
matters such as psychological and developmental challenges than they would to the same
arguments by defense attorneys.52 After several years of practicing holistic defensein the

52 See Butters & Vaughan-Eden, supra note 26, at p. 63; Lori James-Townes & Marquis
Chandler, Educating Social Workers in a Client-centered Defense Practice, in SOCIAL
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Bronx, it isnow anormal occurrence for ajudge to request to hear from the social worker
on aparticular case, to request asocia worker’s presence at arraignment and even to prod
attorneysto assign a social worker to work with aclient if none has yet been assigned. If a
public defender, in the course of making apleafor anon-incarceratory sentence, emphasizes
the psychological issues with which her client is struggling, a judge might dismiss her
argument as adiagnosis fabricated by abiased advocate. Social workers, with their training
in psychological assessment and treatment, aswell astheir dual professional responsibilities
to clients and the community, are often viewed by judges and prosecutors as more credible
sources of information than defense attorneys. Of courseit should go without saying that a
socia worker acting as part of alegal defense team would never shareinformation with the
Court that could affect their client’s case adversely.

At The Bronx Defenders, social workersare on call for defense attorneys’ first meetings
with clients at arraignments and often speak before judges on behalf of clients. In doing so,
socia workersoffer judgesathird voiceto factor into bail decisions, onethat providesdeep
insight into how even brief periods of pre-trial detention can impact clients’ families,
educational prospects, employment, and mental health. Beyond arraignments, Bronx
Defenders socia workers continue to appear in court whenever their involvement might
benefit clients. For example, if participationinaprogramisproposed at arraignments as part
of apotential plea agreement, the social worker who was present for the initial appearance
will return to court each time that the plea might be discussed.

I'n addition to advocating on behalf of clients, social workersfill an educational voidin
courtrooms by explaining how specific mental health diagnoses or substance dependence
issues might influence clients, mitigate the circumstances of particular alegations, or
influenceclients’ abilitiesto comply with court-ordered mandates. Similarly, socia workers
can help judges and prosecutors who are inclined to offer plea agreements involving
aternativesto incarceration identify and understand programsthat will mean the difference
between freedom and prison for clients.

7. Written Advocacy

Since most cases do not go to trial, the ability to engage in persuasive written advocacy isa
critical skill for public defenders. Socia workers on holistic defense teams work
collaboratively with attorneysto draft pre-pleading and sentencing reportsthat successfully
humanize clients at crucia stagesin their cases.

Leveraging their skillsin engagement and assessment, social workersinterview clients
with both the active listening skills of mental health professionals and the strategic

WORK PRACTICE WITH AFRICAN AMERICANS IN URBAN ENVIRONMENTS 357 (Springer ed.,
2016).
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orientation of zealous advocates. Working together with the attorneys on their
interdisciplinary teams, social workers piece together the challenges and circumstances of
clients' lives in a manner that emphasizes mitigating factors that prosecutors might
empathize with. The input of clients defense attorneys ensures that pre-pleading and
sentencing reports respond to the concerns of the court and state the legal grounds for
offering less restrictive case outcomes.

8. Community Organizing and Policy

Due to their training in micro, mezzo, and macro analysis, social work staff and interns
maintain big picture analysis in a way that other advocates might find more challenging.
Working together with policy organizers and attorneys, social workers at The Bronx
Defenders office play acritical rolein linking clients’ felt needs with systemic reforms.

Social workers contribute to policy advocacy first and foremost by listening to clients
and viewing their struggles through the person-in-environment perspective. Because they
pay careful attention to the ways in which institutional and structural forces affect their
individual clients, social workers make vital contributions to strategies and discussions
concerning systemic change. Socia workersalso advance policy effortsby representing the
officein local coalitions and committees.

At The Bronx Defenders, social workers testify before the City Council at hearings on
issues such as excessive uses of force, solitary confinement, and mental health servicesin
local jails. Social work studentsinterning in the office's Community Organizing and Policy
Practice have also bolstered reform efforts of full-time staff by dedicating substantial
amounts of time to policy advocacy. In just the past year, social work interns at The Bronx
Defenders have interviewed clients for the office's Solitary Confinement Project, begun
work on areport on the effects of child removals, conducted Know Y our Rightsworkshops,
and participated in lobbying efforts related to sentencing and drug policy reform.

V. Attorney-Social Worker in Action: How Social
Workers and Attorneys at Holistic Defender Offices
Collaborate in Practice

1. Revisiting Michael’ s Story

At Michael’s next court date, Ben and Julie explain that Julie is there to get to know
Michael, find out more about what happened, and help him leave jail as soon as possible.
During her interview, Julie starts piecing together Michael’s heartbreaking story of
emerging mental illness, debilitating medical conditions, poverty, drug addiction, and tragic
loss.
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Astheinterview progresses, Julie beginsto understand Michael’ sfascination with cars,
a subject he studied in specialized vocational education classes at school. His dream — to
drive, fix, own, and sell luxury cars—explainsthe origins of hiscriminal charges. Michael
believed that the cars he took for joy rides from the dealership were actually cars he had
every right to drive and return at hisleisure.

Following her meeting with Michael, Julie reaches out to Michael’ s case manager at a
program for children and adolescents living with HIV so that she will be prepared to
advocate for placement in an aternative to incarceration program. Julie also obtains a
Patient Review Instrument (PRI)33 from the transitional health care coordinators at the jail
to determine which levels of programming Michael might qualify for given hisHIV status.
Julieidentifiesone of only three skilled nursing facilitiesin New Y ork City availableto treat
Michael and liaiseswith staff membersto obtain an acceptance letter for Michael and ensure
that hewill have accessto his medications upon discharge fromjail. With theletter in hand,
Julie and Ben successfully advocatein court for Michael to be released fromjail. When the
judge releases Michael, Julie accompanies Michael and hisfamily to hisfirst meeting with
the intake staff at the residential program.

Unfortunately, Michael experiencesdifficultieswhile adjusting to the program. Withina
few weeksof hisarrival, Julievisitsthe program for acase conference to addressthe staff’'s
concerns that Michael has not been taking his prescribed medication and, as a result, has
been threatening staff and experiencing heightened states of maniathat were disturbing both
staff members and other residents. Julie explains that because Michael has only recently
received a diagnosis for bipolar disorder, he has never undergone appropriate treatment
before and needstimeto learn about his condition and the necessity of compliance with both
antipsychoticsand hisHIV regimen. Julie asksthefacility staff to be patient with Michael,
but within aweek of the case conference, the program calls Julie to report that Michael had
been hospitalized at alocal psychiatric emergency room after one of the nurses from the
program called 911 in response to threatening comments that Michael made.

53 The Patient Review Instrument (PRI) is an assessment tool developed by the New Y ork
State Department of Health to assess selected physical, medical, and cognitive
characteristics of nursing homeresidents, aswell asto document sel ected servicesthat they
may receive. Each of the State's nursing facilitiesis visited bi-annually and al residentsin
the facility are assessed with the PRI. The information collected from the PRI is used to
determine Medicaid reimbursement for nursing homesin New Y ork State. These dataare
audited after they are submitted in order to ensure their accuracy. See New York State
Department of Health, Selecting a Nursing Home in New York Sate (2006), available at
https://www.health.ny.gov/facilities/nursing/select_nh/glossary.htm (last visited Feb. 1,
2016).
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Julie fights to get Michael readmitted, but the program refuses to take him back and
appearsill-equipped to handle Michael’ smental health issues. Although Julie helps Michael
obtain emergency housing after his discharge from the psychiatric emergency room, his
mental health rapidly deteriorates without medication and the supportive structure of a
treatment program. Michael disappearsfrom the shelter and isarrested shortly thereafter for
attempting to steal another car. Thistimethereisno chancethat Michael will be released at
arraignments. He now faces up to three yearsin prison.

The only remaining option isto assemble an exhaustive sentencing memo that will lend
a voice to Michael’s story and persuade the prosecutor that, given Michael’s health
problems, denying him another chance at treatment and sending him to prison is likely to
hasten his death. Over the next few months, Julie develops the mitigation narrative for a
sentencing report that she and Ben will submit to the court. She interviews Michael injail,
reviews mountains of records from Michael’s psychiatric hospitalizations and medical
crises, and meets with Michadl’ s doctor, case manager, and family.

During thistime, Michagl beginstaking medications, and while he continuesto struggle
with the debilitating effects of AIDS, his mental health starts to stabilize. Julie researches
dternative nursing facilities that would be willing to house Michael despite the
circumstances of hisdischargefrom thefirst program, pending criminal charges, and history
of psychiatric hospitalizations. Eventually, Julie finds a program that promises to work
closely with her in order to provide Michael with the best treatment possible. Julie and Ben
call the prosecutor to present their sentencing memo and secure a second chance for
Michael.

2. Excerpts from Sentencing Memo

Michael Smith was born on the last day of July 1989. That year, the number of reported
cases of AIDS in the United States broke 100,000... Nevertheless, five years would pass
before the Centers for Disease Control began recommending that pregnant women use
Zidovudine or Azidothymidine (commonly referred to as AZT) to prevent perinata
transmission of HIV.

“HIV babies’ as the cohort of newborns infected perinataly with the virus were
nicknamed, were never supposed to live through childhood... Baby Michael’ s story, born
HIV positiveto a crack and alcohol addicted mother who could not take care of him, had a
different ending than anyone would have predicted.

We are now asking the Court to once again prevent Michael’s story from ending up
where some might have predicted it would. We are hoping that the Court can see just how
hard Michael’ s family and doctors have worked to keep him alive, to defy the odds, and to
show him afuture. His unlucky circumstances — born with HIV, developing AIDS by the
age of 12 and becoming multi-drug resistant before likely inheriting a second illness from

ywn | 20 vown:i 238



Shared Roots and Shared Commitments:
The Centrality of Social Work to Holistic Defense

his mother, bipolar disorder, made worse by the neuropsychiatric effects of his medical
condition —are nothing anyone choosesfor their life. Michael alwayswanted to bejust like
every other kid, every other teenager and now, every other young man.

Michael realizes that he faces a potential jail sentence of one to three yearsin prison.
Nevertheless, we believe that a treatment facility like Morningside can truly address
Michael’ s treatment needs while aso fulfilling the purposes of sentencing — retribution,
rehabilitation, deterrence and incapacitation”.

The sentencing memo goes on to describe Michagl’ s family history, the early years of
hislife, and the close rel ationship between hisfamily and histreating physician, and hisfirst
years living with AIDS as an adolescent. The memo explains how at around the time of
Michael’s graduation from high school, his body became multi-drug resistant and he
experienced atension between craving independence and facing hisredlity that led him to
marijuana dependence and complete disengagement from HIV treatment. Soon after
Michael’s diagnosis of MAI, an opportunistic infection, he began to struggle with the
emergence of serious mental health symptoms. The memo details this trying time in
Michael’ slife and concludes by emphasizing that Michael understands hissituation andis
better prepared to move forward with his life than he was when he entered the first
residential program:

“Michael isin avery different place than he was at the beginning of hisstill
fresh introduction to the criminal justice system [...] He misses his family
deeply and has clear goals for repairing the relationships that have been
strained by hismental illnessand arrests|...] Michael isdesperately seeking
afinal chanceto get the high level of treatment and supervision he needsto
keep his mania at bay and to ensure his fantasies of driving fancy cars
remain asjust fantasies’.

The sentencing memo — the team’s last effort at keeping Michael from going to prison —
works. The prosecutor agreesto release Michael and allow him to enter a second program.
One year later, Michael returns home to live with his parents and attend an intensive
outpatient HIV/AIDS adult healthcare center. Michael has stopped smoking marijuanaand
has been medically and psychiatrically stable for months.

InMichael’ scase, holistic, interdisciplinary advocacy that included social work support
was invaluable to his ability to access much-needed services and avoid the devastating
possibility of incarceration. At their first meeting, Ben quickly picked up on Michael’s
issues and didn’t challenge his delusions, but instead recognized right away the need to
bring a social worker onto the case. The inclusion of a social worker allowed the team at
The Bronx Defenders to address a variety of issues that Michael was facing in addition to
his criminal case, including mental and physical health problems and substance abuse.
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Julie’s involvement in Michael’s case from the very beginning alowed her to swiftly
conduct bio-psychosocial assessments, which revealed the constellation of issues that
Michael was suffering from. Julie and Ben then advocated zealously on Michael’ s behalf
using oral and written advocacy to demonstrate how these underlying issues relate to his
criminal charges, which was crucial to their ability to obtain a placement in an alternative
treatment program for Michael.

V1. Conclusion

The American criminal justice systemisin crisis. The United States has 5% of theworld's
population and more than 20% of the world’ s prisoners.54 In areport to the United Nations
Human Rights Committee, The Sentencing Project cited predicts that, minding current
trends, onein every three African American men and onein six Latino menwill goto prison
in hislifetime.5

To those who understand America slegacy of racism and economic inequality, the vast
overrepresentation of poor African American and Latino men and women and children
detained in jails and prison should come as no surprise. Huge segments of the population
can only meet their daily needs by acting in ways that put their liberty, citizenship or
parental rights at risk. The communities that are chronically and systematically under-
resourced and marginalized when it comes to education, heslth care, and economic
opportunity are the same communities that are overpoliced, disproportionately arrested,
sentenced and incarcerated. As the American government has shrunk the social safety net,
accessto support services and public assistance has becomeincreasingly linked to coercive
programming. For impoverished families and communities of color, socia services now
include “preventive” and “family preservation” services, which are available only once
clients are under investigation by child protective authorities or have had their children
removed.>® Today, America’s jails and prisons represent the largest provider of mental
health servicesin the country,3” further compounding racial and social inequity in America

54  SeeAmerican Civil LibertiesUnion, The Prison Crisis, https://www.aclu.org/prison-crisis
(last visited Dec. 14, 2015).

55 SeeMarc Mauer, Addressing Racial Disparitiesin Incarceration, 91 supp. 3 THE PRISON
JOURNAL 87S, 88S (2011), availableat  http://sentencingproject.org/doc/publications/
Prison%20Journal %20-%20raci al %20di sparity .pdf.

56  SeeDorothy E. Roberts, Child Welfare's Paradox, 49 WM. & MARY L. Rev. 881 (2007).

57 See E. Fuller Torrey et. al., More Mentally 11l Persons are in Jails and Prisons than
Hospitals: A Survey of the Sates, Treatment Advocacy Center and National Sheriff's
Association (2010), available at http://www.treatmentadvocacycenter.org/storage/
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by restricting access to lifesaving mental health services to those involved in the criminal
justice system.

Holistic defense presents an opportunity for social workersand public defendersaiketo
return to the social justice roots of their profession, and to address the ways in which the
criminal justice system has both grown in size and becomeincreasingly intertwined with the
family, civil, and immigration legal systems. Public defenderswho focus solely on criminal
cases now risk exposing their clientsto enmeshed penalties that are often more severe than
the potential criminal penaltiesassociated with their cases. At the sametime, social work in
the United States has experienced a shift toward clinical practice and an emphasis on
treating the individual at the expense of maintaining a commitment to social justice.38
Holistic defense redirectsthe resources of both social workersand public defenderstoward
advocating on behalf of individuals and communities marginalized by the American
criminal justice system.

Public defendersand social workers practicing holistic defense have an opportunity to be
part of a movement to radically alter criminal justice in America. By understanding and
working to solve the underlying issues that may affect each client, holistic advocates are
able to provide zeslous defense for individual clients while also reducing the overall
numbers of people entering or reentering the justice system. However, zealous, client-
centered advocacy is only one aspect of holistic defense — the social worker-attorney team
seeking to fundamentally change the criminal justice system must also work to address
damaging and ill-conceived laws and policies that disproportionately affect their clients.
Advancing policy reform that would stop discriminatory policing and low-level arrests, end

documents/final_jails v_hospitals_study.pdf (last visited Feb. 1, 2016) (“Using 2004—2005
data not previoudly published, we found that in the United States there are now more than
threetimes more seriously mentally ill personsinjailsand prisonsthanin hospitals. Looked
at by individua states, in North Dakota there are approximately an equal number of
mentally ill personsin jails and prisons compared to hospitals. By contrast, Arizona and
Nevada have almost ten times more mentally ill persons in jails and prisons than in
hospitals. It is thus fact, not hyperbole, that America’s jails and prisons have become our
new mental hospitals’). See also Matt Ford, America’s Largest Mental Hospital is a Jail,
The Atlantic, Jun. 8, 2015, available at http://www.theatlantic.com/politics/archive/2015/
06/americas-largest-mental-hospital-is-a-jail/395012/ (last visited Feb. 1, 2016) (“ At least
400,000 inmates currently behind barsin the United States suffer from sometype of mental
illness — a population larger than the cities of Cleveland, New Orleans, or St. Louis —
according tothe National Allianceon Mental llIness. NAMI estimatesthat between 25 and
40 percent of al mentally ill Americanswill bejailed or incarcerated at some point in their
lives’).

58  See Abramovitz, supra note 2; Kam, supra note 21 (discussing weakening the practice of
advancing social justice).
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the criminalization of homelessness, mental illness and addiction, and reduce the collateral
punishment of civil systems also fall within the holistic advocate’ s ambit of work.

Many public defender offices have already integrated social workersinto their practice
in roles such as reentry specialists, who can help to ease clients through the reintegration
processes when they leave jail or prison. While offering such socia support services is
undoubtedly valuable, public defender offices considering the addition of social workers
must broaden the scope of their understanding about the roles of social workersand keepin
mind the many possibilities of trueinterdisciplinary advocacy. Onanindividual client level,
social workers at holistic defender offices ensure that each client’s voice is central to the
defense strategy and that the psychosocia factors and collateral damage of multisystem
involvement are always in the balance. On acommunity and systems level, social workers
understand their moral and professional responsibility to respond to the client community
they serve and to expose the racial and socia injustice that they see each day.

It takes courage and vision to push far beyond the traditional governmental obligationto
deliver effective counsel and change the boundaries of what society has cometo expect from
public defense. Holistic defenseisthe product of thisvision, but it can only succeed if social
workers, so central to the functioning of the holistic model, arefully included and supported
in their work to amplify the voices of clients and the community served
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